Printed on: 10/20/01 Page # 1

¥ 59 Nev. 231, 231 (1939) Bishop of Reno v. Hill ¥

STATE OF NEVADA, Ex Rel. The ROMAN CATHOLIC BISHOP OF RENO and his Successors,
A Corporation Sole, THOMAS K. GORMAN, FRED GREULICH, and MRS. GURNEY
GORDON, Petitioners, v. CHARLES L. HILL, as City Engineer and Ex Officio Inspector of

Buildings of the City of Reno, County of Washoe, State of Nevada, Respondent.

No. 3268
May 8, 1939. 90 P.(2d) 217.

1. Evidence.

It isamatter of common knowledge that funeral services are frequently conducted in the finest aswell asthe

less pretentious private homes in the residential district of the city of Reno.
2. Condtitutional Law.

Sections of Reno zoning ordinance requiring written permission of 75 percent of owners of property within
certain distance for construction of abuilding in residential district for nonresidential purposes areinvalid as
applied to building of proposed church because they violate due process clause of state and federal
congtitutions. Stats. 1923, ¢. 125, secs. 1, 2; Stats. 1903, ¢. 102; Stats. 1937, ¢. 204, sec. 20, amending Stats. 1903,

c, 102, art. 12, sec. 10j; Const. Nev. art. 1, Secs. 1,4, 8; U. S. C. A. Const. Amend. 14.
3. Municipd Corporations.

Each case involving the constitutionality of zoning laws must be determined on its own facts as they appear
in the record before the court.

Origind mandamus proceeding by the State of Nevada, on the relation of the Roman Catholic
Bishop of Reno and his successors, and others, againgt Charles L. Hill, as City Engineer, and ex officio
Inspector of Buildings of the City of Reno, County of Washoe, State of Nevada. Peremptory
mandate awar ded.

M. A. Diskin and William S. Boyle, for Petitioners:

If section 7 of the ordinanceisto be applied to a church, thereby excluding a church from the
resdentia didtrict, the ordinance bears no subgtantia relaion to
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public hedth, safety, and moras as will enable the court to uphold it, as gpplied to achurch, and if it is
to be congtrued as preventing the erection of a church in the residentid digtrict, it is arbitrary and
repugnant to the due process and equal protection clauses of the state and federal congtitutions.

Where any part of azoning ordinance is attacked as being unreasonable in its gpplication to a
particular property, the case must be decided upon its own facts.

An undertaking parlor should not be classified with a church, where people listen to the soft tones of
the organ and the singing of hymns and psalms, which isdl in the promotion of good citizenship and all
thet isright in living.

Douglas A. Busey, City Attorney of Reno, for Respondent:

The courts have found that the public welfare is bettered by the establishment of single family
dwdling digricts. Theringing of achurch bel in aresdentid digtrict will become very digtracting to
those whose residences are nearby. There will be people coming to and from the church for weddings
and funerds, and the probabilities are that most of these will be held during school hours. Certainly this
increase in traffic and consequential congestion of the areain an exclusively residentid digtrict and
across the street from a public school is a proper object of the protective arm of the police power.

Therewill be funerds hed at the church, with dl the incidental depressng acts in conjunction with
funeras taking place. These activities will unquestionably impair the comfort, repose, and enjoyment of
the homesin the neighborhood, and will inevitably depreciate the vaue of the residence property. The
courts have uniformly upheld ordinances excluding funerd homes from residentia digtricts.

¥ 59 Nev. 231, 233 (1939) Bishop of Reno v. Hill ¥

OPINION
Per Curiam:

In this proceeding petitioners challenge the validity of sections 7 and 8 of ordinance No. 433 (the
zoning ordinance) of the city of Reno, upon the ground that they infringe sections 1, 4 and 8 of article|
of the condtitution of Nevada, and the fourteenth amendment of the condtitution of the United States, U.
S.C. A.

Section 7 of said zoning ordinance reads as follows. “It shal be unlawful for any person, firm,
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association or corporation to erect, build, dter, or enlarge any building or structure in the Residentia
Didtrict, not intended for resdentia purposes, except sheds which may be erected in the rear of any lot,
except as hereinafter provided.”

Prior to January 1, 1939, section 8 of said ordinance read: “Any person, firm, association or
corporation desring to build, enlarge, dter or build upon any sructure in the Residentid Didtrict, shdll
firgt submit the plans of the same to the Building Ingpector of the City of Reno, and if said building or
gructureisto be used for any other purpose than a dwelling or gpartment house, the person, firm,
association or corporation intending to construct, dter or enlarge the same shdl first obtain the written
permission of seventy-five (75%) percent of the owners of property in the block in which said building is
to be constructed, atered or enlarged, and of the owners of property in the adjacent blocks facing on
the street upon which said building will face, within a disiance of 500 feet of said building, and shall
obtain in addition thereto, the gpprova of the Building Inspector of the City of Reno, asto the
congruction of said building, provided, however, thet in the event said person, firm, association or
corporation is unable to obtain awritten permission of the property owners as hereinbefore provided,
the said person, firm, association or corporation intending to construct said building may submit the
plans therefor, to the City Council, together

¥ 59 Nev. 231, 234 (1939) Bishop of Reno v. Hill ¥

with a statement as to what purpose said structure is to be used, and the City Council by a mgority vote
may grant a permit for the congtruction of said building or the enlarging or dteration of the same over the
protest of the property owners, if in their judgment the protest or refusd of permission was
unreasonable.”

An amendment to said section 8 was introduced in the city council on December 13, 1938, passed
December 27, 1938, and became effective January 1, 1939. The amended section isasfollows: “A
permit may be issued for the erection or building in the resdentid digtrict of abuilding or structure for
purpaoses other than resdentia purposes, or for the dteration, enlargement or conversion of abuilding
or structure in such digtrict for or to such purposes other than residentia purposes, provided that there
be filed with any gpplication for such permit written consents thereto signed by the owners, or legd
representatives of the owners, of three-fourths of the land in the block in which such building or
sructure isto be erected, built, atered, enlarged or converted, and of the land in the adjacent blocks
facing upon the street upon which such building will face within a distance of 500 feet thereof. Provided
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further that if such written consents are filed with such an gpplication then the Council may by a mgority
vote grant or deny the gpplication, but if such written consents are not filed with such an application then
afive-gixths vote of the members eected to the City Council shal be required to grant the gpplication.”

On Jduly 25, 1938, the bishop made application to the city council, pursuant to section 8 of ordinance
No. 433, for permission to construct a church on certain lots in the resdentid digtrict of the city as
defined by said ordinance. The application was not supported by the written permission of seventy-five
percent of the property owners within the distance specified in section 8 of the ordinance. It was
opposed by a protest signed by a mgority of the property owners within such distance.

¥ 59 Nev. 231, 235 (1939) Bishop of Reno v. Hill W

This application was rgjected by the city council on August 22, 1938.

On December 20, 1938, the bishop made written gpplication to the city engineer for a permit to
congtruct a church upon certain lots in the residential district as defined by city ordinance No. 433. This
gpplication was made under section 9 of ordinance No. 434, known as the building ordinance. It was
denied by the city engineer on the ground that by reason of sections 7 and 8 of city ordinance No. 433,
he was without right, power or autharity to issue the permit. Both of the gpplications for building permits
were made before section 8 of the zoning ordinance was amended. The petition for awrit of mandamus
herein was filed December 22, 1938. Respondent filed its answer on February 6, 1939, and on the
same day there was filed a stipulation and agreed statement of facts, to which is attached a map showing
the proposed site of the church and the near-by surroundings. From the petition, the answer and the
agreed statement of facts it appears that the one Roman Catholic church in Reno is inadequate to meet
the needs of its communicants, that a second parish has been established, and that the proposed church
would be built to accommodate not less than three hundred families resdent therein. The siteis the most
convenient for serving the needs of said parishioners.

The application filed as aforesaid by the bishop on December 20, 1938, under section 9 of the
building ordinance, contained a statement as to the location of the proposed building, and gave the name
and resdent address of the actud owner of the land “and of the building or structure,” and the name and
residence address of the architect or designer. The required fee was tendered, and a complete set of
plans and specifications, showing clearly al parts of the proposed structure, including a plan of each
floor. Said gpplication, plans and specifications contained a full and complete statement of the facts
required by said building ordinance, and embodied al requirements required by law
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or ordinance in such cases. Under section 10 of said building ordinance it is made the duty of
respondent to grant and issue the permit gpplied for, and said ordinance is, and at al times mentioned in
the petition was, in full force and effect.

By the Reno zoning ordinance the city is divided into a business didtrict, an industrid didtrict and a
resdentid digtrict, “for the purpose of promoting the hedth, safety, mora's, convenience, property and
generd wdfare of the community.” The Site of the propased church isin the residentid digtrict.

Many members attending the only Roman Catholic church now in Reno have their homes and places
of resdence from five to ten miles distant therefrom. No point of the city limitsis more than one and
three-quarters miles from said church. Should the proposed new church be buiilt, the distance any
person would have to travel to attend a Roman Catholic church in Reno would be lessened at the most
by approximately three-quarters of amile.

The gsite of the proposed new church building isin block 4 of Reinmiller's subdivison. The bishop
became the owner of six lotsin said block on September 14, 1938, and on the same date secured an
option for the purchase of four more lots therein. Said option had not been exercised when the
dipulation and agreed statement of facts was filed herein. The proposed church would be built at a cost
of gpproximately eighteen thousand dollars.

Nothing has been done in the way of construction work to erect a church on the proposed site at the
corner of Wright street and Walker avenue. The lots now stand in an unimproved condition. If the
proposed church is erected on these lots, masses will be conducted there on Sundays, and there will be
church meetings. Weddings will be held a such church, and funerals will also be conducted &, to, and
from such church. There will dso be achurch bell used in connection with the regular activities of the
church. The map attached to

¥ 59 Nev. 231, 237 (1939) Bishop of Reno v. Hill ¥

the agreed statement of facts shows that the Site of the proposed church isjust across Lander street
from the Billinghurst junior high school and playground. There are many dwdlings Stuated in close
proximity to the lots where the church is proposed to be built.

Section 1 of the“Zoning Act” (Statutes of Nevada 1923, chap. 125, pp. 218—220, N. C. L. 1929,
secs. 1274-1280) provides that: “ For the purpose of promoting the hedlth, safety, moras, convenience,

Printed from the Official Nevada Law Library from the Source™ Copyright ©
2001



Printed on: 10/20/01 Page # 6
property or generd welfare of the community, the city council * * * may, by ordinance, regulate and
restrict the height, number of stories and size of buildings, and other structures, the percentage of lot that
may be occupied, the size of yards, courts and other open spaces, the location and use of buildings,
structures and land for trade, industry, residence or other purposes, and establish lines designating the
distance a& which buildings shdl be erected from the property line of any lot or lotsin the said city.”

Section 2 of said act reads. “For any and dl of said purposes, the city council may, by ordinance,
divide the city into digtricts of such number, shape and area as may be deemed suitable to carry out the
purposes of this act; and within digtricts it may regulate and restrict the erection, construction,
recongtruction, ateration, repair or use of buildings, structures or land. All such regulations shdl be
reasonable and uniform for each class or kind of buildings throughout each district and for the kind and
class of business or industry carried on in each digtrict, but the regulations in one digtrict may differ from
those in other digtricts”

The city of Reno was incorporated by an act of the legidature in the year 1903. Statutes of Nevada,
chap. ClI, pp. 184—198. Said act has been amended from time to time. Section 10j of article XII of
said act, aslast amended (Statutes of Nevada 1937, chap. 204, sec. 20, pp. 452-455), reads as
follows “The city council, among other things shdl have power: * * * Tenth:

* * * To regulate the types of sructures or buildings
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which may be congtructed in specified digtricts of the city to be designated by the city council. For any
and dl of said purposes, the city council may, by ordinance, divide the city into digtricts of such number,
shape and area as may be deemed suitable to carry out the purposes of this subdivison; and within
digtricts it may regulate and restrict the erection, construction, reconstruction, ateration, repair or use of
buildings, structures or land. All such regulations shal be reasonable and uniform far each class or kind
of buildings throughout each digtrict and for the kind and class of business or industry carried on in each
digtrict, but the regulations in one digtrict may differ from those in other didricts. All regulations shdl be
made in accordance with a comprehensgve plan, and designed to lessen congestion in the streets, to
secure safety from fire, panic and other dangers; to protect property and promote the hedlth, safety and
generd welfare; to provide adequate light and air; to prevent the overcrowding of land; and to conserve
the vaue of the buildings and structures in said didtrict. Such regulations shal be made with reasonable
congderation, amnong other things, asto the character of the district and its peculiar suitability for
particular uses, and with aview of conserving the vaue of property and encouraging the most
appropriate use of land throughout said city.”
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Sections 1 and 4 of article | of the state condtitution are as follows:.

Section 1. “All men are, by nature, free and equel, and have certain indiengble rights, among which
are those of enjoying and defending life and liberty; acquiring, possessing and protecting property, and
pursuing and obtaining safety and happiness.”

Section 4. “ The free exercise and enjoyment of religious profession and worship, without
discrimination or preference, shall forever be dlowed in this state; and no person shdl be rendered
incompetent to be awitness on account of his opinions on matters of his religious belief; but the liberty
of conscience hereby secured shdl

¥ 59 Nev. 231, 239 (1939) Bishop of Reno v. Hill ¥

not be so congtrued as to excuse acts of licentiousness, or judtify practices incons stent with the peace
or safety of this state.”

The due process provison in section 8 of article | of the Sate condtitution isidentica with that in the
fourteenth amendment of the congtitution of the United States, U. S. C. A.

The vdidity of sections 7 and 8 of the zoning ordinance has been chalenged on severa grounds, but
we have found it necessary to consider but one. The great weight of authority convinces us that these
sections, as applied to the property involved in this case, bear no substantial relationship to the
promotion of the hedth, safety, mords, convenience, property, or generd welfare of the city of Reno, or
of itsresdentia digtrict, and that they congtitute an invasion of the property rights of petitioner
corporation. Roman Catholic Archbishop v. Baker, 140 Or. 600, 15 P.(2d) 391; Village of University
Heightsv. Cleveland Jewish Orphans Home, 6 Cir., 20 F.(2d) 743; Women's Kansas City S. Andrew
Soc. v. Kansas City, Mo., 8 Cir., 58 F.(2d) 593; Western Theologica Seminary v. Evanston, 325 1.
511, 156 N. E. 778; City of Miami Beach v. State, 128 Fla. 750, 175 So. 537; State of Washington ex
rel. Seettle Title Trust Co. v. Roberge, 278 U. S. 116, 49 S. Ct. 50, 73 L. Ed. 210, 86 A. L. R. 654.
As againg these authorities, cases involving livery stables, garages, gasoline stations, funera parlors,
billboards, two-family residences, morgues, laundries, etc., afford uslittle ad in the ingant case. The law
distinguishes between such cases and those relating to churches, schoals, parks and playgrounds, art
gdleries library buildings, community center buildings, etc. In some, if not most zoning ordinances,
churches are expresdy classfied in first residence districts. See Women's Kansas City St. Andrews
Soc. v. Kansas City, Mo., supra; State of Washington ex rel. Segttle Title Trust Co. v. Roberge, supra;
Western Theological Seminary v. Evangton, supra.

In Village of University Heightsv. Cleveand Jewish
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Orphans Home, supra, the circuit court of gppedls, sixth circuit, in the course of a unanimous decision,
sad [20 F.(2d) 745]: “The structura plans of the proposed orphanage comply with dl the requirements
of the village. Thereis no objection to the buildings per se, but only to the use of them asahomefor a
large number of children. If they were intended for a private schoal, or for private resdences, their use
as such would not and could not be prohibited. The question is whether the proposed useis so different
in character from concededly legitimate uses asto bring it within the scope of the police power of the
municipality. That power has been held, as we have seen, to include the right generdly to exclude
business houses, stores, shops, and apartment houses from drictly residentid didricts. It has never been
held to include the right to prohibit the use for orphan children of cottages built according to the
requirements of the municipality. We can see many valid reasons, affecting the public welfare, which
would justify the exclusion of factories, business houses shops, and even gpartment houses from grictly
resdentid digtricts, but which would not gpply to the use of structurdly proper cottages for an
orphanage; and while an orphanage waould no doubt be less agreeable to the community in some
respects than a private school or private resdences, we are unwilling to hold that it is within the power
of the village to prohibit the use of cottages of this character for that purpose.”

In Women's Kansas City St. Andrew Soc. v. Kansas City, Mo., supra, which concerned a
philanthropic old ladies home, the circuit court of appeds, eight circuit, said in part [58 F.(2d) 597]:
“The chief objection to plaintiff's coming into the neighborhood seems to have come from the residents
of the Rockhill didtrict, and from the trustees of the various trusts connected with the William Rockhill
Nelson Art Gdlery. * * * The owner of the adjoining duplexes testified that having an old ladies home
as an immediate neighbor would diminish the value of his property, and it would affect
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his moras ‘to have it referred to as the old ladies home next door.' * * * Zoning laws rest upon the
police power of the gates, and, when they are fairly within the well-recognized bounds of such power
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they are vdid, even though they may entail some herdship upon property owners. While such police
power is broad, there are limitations to its exercise, which the courts have not attempted to accurately
define. However, restrictions by zoning ordinances imposed upon the use of one's property to be vaid
must bear some ‘ substantia relationship to the public hedth, safety, moras or generd welfare’ The
reserved police power of the state must stop when it encroaches on the protection accorded the citizen
by the Federal Condtitution. * * * Certainly the fact that aged people may have a depressing effect on
some people is not sufficient to exclude such people from adidrict. Thereis no limit to the causes that
may depress people, but they do not furnish abasis for the support of arestriction as to use of one's
property. What was said by the Texas court in Spann v. City of Ddlaset d., 111 Tex. 350, 235 S. W.
513, 516, 19 A.L.R. 1387, with respect to the noise and annoyance incident to the operation of a
grocery orein aresdentia digrict, would apply afortiori to the so-cdled * depressing influence' of
elderly resdents, viz.: ‘It could disturb or impair the comfort of only highly sengtive persons. But laws
are not made to suit the acute sensibilities of such persons. It is with common humanity—the average of
the people, that police laws must dedl. A lawful and ordinary use of property is not to be prohibited
because repugnant to the sentiments of a particular class.' * * * There must be limits asto what even a
generd plan may do, and the mere comprehensveness of the zoning ordinance isin itsdlf no judtification
for each separate redtriction that the ordinance imposes. * * * If the restriction here complained of does
in fact, however, have no rdationship to the fundamentas upon which zoning statutes can be sustained,
viz. public hedth, safety, mord, and generd welfare, and is not

¥ 59 Nev. 231, 242 (1939) Bishop of Reno v. Hill ¥

essentia to agenerd zoning ordinance based on these considerations, then the courts should not hesitate
to protect plaintiff from being deprived of the use of its property under the guise of police power. * * *
Our conclusion is that the restriction upan the use of plaintiff's property is not an essentid of the generd
zoning plan, and isin its gpplication to plaintiff's property so arbitrary and unreasonable asto be void.”
Western Theologicd Seminary v. Evangton, supra, as the title implies, concerned a theological
seminary. Part of the opinion in that case reads as follows [325 I1l. 511, 156 N. E. 783]: “Both liberty
and property are subject to the police power of the state, under which new burdens may be imposed on
property and new restrictions pleced on its use when the public welfare demands it. The police power
is, however, limited to enactments having reference to the public hedlth, comfort, safety, or welfare. An
act which deprives a citizen of hisliberty or property rights cannot be sustained under the police power
unless a due regard for the public hedlth, comfort, safety, or welfare requiresit. Ruhgtrat v. People,
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supra[1851I1. 133,57 N. E. 41,49 L. R. A. 181, 76 Am. St. Rep. 30]; Bailey v. People, 190 111. 28,
60 N. E. 98,54 L. R. A. 838, 83 Am. St. Rep. 116; Bessette v. People, 193 11l. 334, 62 N. E. 215,
56 L. R. A. 558; Peoplev. City of Chicago, 261 IIl. 16, 103 N. E. 609,49 L. R. A., N. S,, 438, Ann.
Cas. 19153, 292; Catholic Bishop v. Village of Palos Park, 286 111. 400, 121 N. E. 561. The legidative
determination asto what is a proper exercise of the police power is not conclusve. Whether the means
employed have any red, substantia relation to the public hedth, comfort, sefety, or welfare, or are
arbitrary and unreasonable, is a question which is subject to review by the courts, and in determining
that question the courts will disregard mere forms and interfere for the protection of rights injurioudy
affected by arbitrary and unreasonable action. City of Aurorav. Burns, supra[31911l. 84, 149 N. E.
784].”

¥ 59 Nev. 231, 243 (1939) Bishop of Reno v. Hill ¥

A home for aged poor was the subject matter of State of Washington ex rel. Sesttle Title Trust Co.
v. Roberge, supra. In the opinion of the court in that case, we find the following [278 U. S. 116, 49 S.
Ct. 51]: “Zoning measures must find their judtification in the police power exerted in the interest of the
public. Euclid v. Ambler Realty Co., supra[272 U. S. 365], 387 (47 S. Ct. [114] 118 [71 L. Ed.
[303], 310, 54 A. L. R. 1016]). “The governmenta power to interfere by zoning regulations with the
generd rights of the landowner by restricting the character of his use, is not unlimited and, other
guestions aside, such restriction cannot be imposed if it does not bear a substantia relation to the public
hedlth, safety, morals, or general welfare’ Nectow v. Cambridge, supra[277 U. S. 183], page 188 (48
S. Ct. [447], 448 [72 L. Ed. 842, 844]). Legidatures may not, under the guise of the police power,
impose restrictions that are unnecessary and unreasonable upon the use of private property or the
pursuit of useful activities. * * * It is not suggested that the proposed new home for aged poor would be
anuisance. We find nothing in the record reasonably tending to show that its construction or
maintenance is liable to work any injury, inconvenience or annayance to the community, the district or
any person. The facts shown clearly distinguish the proposed building and use from such bill boards or
other uses which by reason of their nature are liable to be offensve.”

In City of Miami Beach v. State, supra, the supreme court of Floridawas called upon to consider
the vaidity of an ordinance prohibiting private schoolsin a multiple family digtrict while permitting public
schools. The ordinance was held invaid because “it appears to be arbitrary and unreasonsble and has
no relation to the public safety, hedth, moras, comfort, or generd welfare.” [128 Fla. 750, 175 So.
539.]

In Roman Catholic Archbishop v. Baker, supra, the property in controversy was a proposed
parochid grade
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school. In that case one of the claims advanced by the city officids was that the proposed school site
was in ahigh classresidentid digtrict in which many of the resdents had expended large sums of money
in improving and beautifying their property; that the erection of a school on the Ste in question would
lessen the vaue of the property of many of the adjacent property owners, many of whom had bought
their property and built mansions thereon for homes, after the passage of the ordinance, and had spent
large sums of money in making lawns and setting out shrubbery. Notwithstanding this and other
arguments put forward in support of the ordinance, it was held invaid, the court saying, inter dia[140
Or. 600, 15 P.(2d) 395]: “The right to own property is an inherent right, one of those rights with which
men ‘are endowed by their Creator.' Thisright of ownership is subject to the superior rights of the
public to gppropriate such property for certain public uses on payment of just compensation. Theright
to own carries with it the right to use that property in any manner that the owner may desire so long as
such use will not impair the public health, peace, safety, or generd welfare. The kind of school

proposed to be erected will not interfere with the public hedth; it cannot affect the public peace; it surdy
will not endanger the public safety; and by dl civilized peoples, an educationd ingtitution, whose
curriculum complies with the state law, is considered an aid to the general welfare. These propositions
cannot be successfully disputed. It is not a question aone of what monetary damage plaintiff may
sudtain, but so a question of the invasion of one of plantiff'sinherent rights. * * * Under the ordinance,
the plaintiff could not buy atract of land in any residentid digtrict in the city of Portland and know at the
time of the purchase whether a building for school purposes might be erected thereon. There are no
specifications in the ordinance as to how or where a site for a school may be located, prior to the action
of the city council. Its location would be a matter
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entirely within the arbitrary power of the city council, the city planning commission, or 50 percent of the
property ownersin adigrict of which the boundaries are arbitrarily fixed by the ordinance, and that
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power might be exercised or not a the whim ar caprice of these bodies.”

1. Respondent urges that funerds a the proposed new church would have a depressing effect on
near-by resdents; but it is amatter of common knowledge that funera services are frequently
conducted in the finest as well as the less pretentious private homes in the residentid ditrict of the city
of Reno. Death isa part of our existence, and is as naturd aslife. We are unable to percaive why a
church funerd service, reverently conducted as such services uniformly are, should have amore
depressing effect on norma persons than one held at a private residence.

Petitioners and respondent differ as to whether section 8 of the zoning ordinance, as amended, is
materid, in view of the fact that the gpplication for building permit was made before the amendment; but
this question need not be decided because, amended or unamended, said section is uncongtitutional with
reference to the instant case.

S0, too, it isimmeateria whether the challenged sections be regarded as having been enacted
pursuant to the Nevada zoning act or amended section 10j of article X11 of the Reno incorporation act,
particularly in view of the wording of section 1 of the Reno zoning ordinance, which reads. “For the
purpose of promoting the hedlth, safety, morals, convenience, property and genera welfare of the
community, the City of Reno is hereby divided into three districts to be known as Business Didtrict,
Industrid Didtrict, and Resdentid Didrict.”

2, 3. Itisto bebornein mind that we do not hold sections 7 and 8 of the zoning ordinance invdid in
their genera scope or aspects, but only as gpplied to the building of the proposed church in the
residentid district
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of Reno. Village of Universty Heightsv. Cleveland Jewish Orphans Home, supra; Women's Kansas
City St. Andrew Soc. v. Kansas City, Mo., supra; Roman Catholic Archbishop v. Baker, supra; State
of Washington ex rel. Seettle Title Trust Co. v. Roberge, supra. Each case involving the condtitutiondity
of zoning laws must be determined on its own facts as they appear in the record before the court. 3
McQuillin, Municipal Corporations, p. 350, sec. 1043; Harvard Law Review, vol. 37, pp. 856, 857.

Therefusa of the city engineer of Reno to grant a building permit to the bishop pursuant to the
latter's gpplication of December 20, 1938, was based on said sections 7 and 8 of the Reno zoning
ordinance, being city ordinance No. 433. The court holds these sections invaid with reference to said
gpplication, because they violate the due process provisons of both the congtitution of the United States
and the condtitution of the State of Nevada.

It is ordered and adjudged that peremptory mandate be, and the same is hereby, awarded
petitioners herein.

Printed from the Official Nevada Law Library from the Source™ Copyright ©
2001



Printed on: 10/20/01 Page # 13
Coleman, J.,, died before the foregoing opinion was written.

Orr, J,, did not participate in the hearing or consideration of this case.
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