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JOHN A. DERMODY and MARTHA SUE DERMODY, EW. McKENZIE and GENEVIEVE
McKENZIE, Appdlants, v. THE CITY OF RENO, Respondent.

No. 27164
January 30, 1997 931 P.2d 1354

Apped from order granting respondent's motion for summary judgment. Second Judicid Didtrict
Court, Washoe County; Mark Handel sman, Judge.

Landowners sued city to quiet title in water rights, or dternatively, seeking just compensation for
gppurtenant water rights, following condemnation of portion of their land. The district court granted
city's motion for summary judgment. Landowners appeded. The supreme court held that: (1)
landowners waived dleged factua disputes of knowledge and intent; (2) fee smpletitle obtained in
condemnation transfers, as matter of law, gppurtenant water rights; (3) water rights were included in
find damages award paid in condemnation action, and those rights passed to city; and (4) resjudicata
barred second raising of inverse condemnation clam.

Affirmed.

Osborne Law Office, Chartered, and Kevin P. Ryan and Stephen H. Osborne, Reno, for
Appdlants.

Patricia Lynch, City Attorney, Victoria M. Thimmesch, Deputy, and Donald L. Christensen,
Deputy, Reno, for Respondent.

1. Eassements, Waters and Water Courses.
A thing is deemed to be incidental or “appurtenant” when it is by right used with the land for its benefit, as

in case of away, or water-course.
2. Apped and Error.
Supreme court's review of summary judgment ordersis de novo.
3. Judgmernt.
Summary judgment should only be entered when there are no genuine issues of material fact and moving
party isentitled to judgment as matter of law.
4. Judgment.
“Genuineissue of material fact” is one where evidence is such that reasonable jury could return verdict for
nonmoving party.
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Judgment.
On motion for summary judgment, pleadings and proof offered in district court are construed in light most
favorable to nonmovant.
Apped and Error.

Parties may not raise new theory for first time on appeal, which isinconsistent with or different from one
raised below.

113 Nev. 207, 208 (1997) Dermody v. City of Reno W

Apped and Error.

Landowners claims allegedly raising factual disputes of knowledge and intent were waived, on appeal of
summary judgment for city in action to quiet title in appurtenant water rights or for just compensation, as those

arguments were not raised until trial court entered summary judgment for city.
Judgment.

Landowners' assertions that they did not know appurtenant water rights were at issue at time land was
condemned and that they never intended to transfer water rightsto city did not create issue of fact for purposes
of summary judgment motion, where landowners did not claim that misrepresentation or confusion was present
at time property was condemned, but rather, issues arose only after condemnation.

Judgment.

Party cannot manufacture genuine issue of material fact for purposes of summary judgment by making
assertionsin itslegal memorandum, nor can party build case on gossamer threads of speculation and surmise.
Eminent Domain.

Title to property was transferred to city in condemnation action in fee simple absolute, and thus water rights
wereincluded in final damages award paid to landowners and those rights in property passed to city, where
nowhere in condemnation instruments did landowners expressly reserve appurtenant water rights, and
judgment stated that payment was “in full payment for the interestsin the land” and for “all damage of every
kind” suffered because of the taking. NRS 37.020(1), 533.040.

Eminent Domain.

Fee simpled title obtained in condemnation transfers, as matter of law, appurtenant water rights. NRS
37.020(2), 533.040.

Waters and Water Courses.

Water rights are appurtenant to benefitted land, whether water rights are acquired by statue or common law.
NRS 533.040.

Eminent Domain.

Appurtenant water rights are separate “ stick” in bundle of rights attended to real property, and thus may be
condemned separately. NRS 37.020(1), 533.040.

Eminent Domain.

Property owners were barred by res judicatafrom raising inverse condemnation claim for second time, as
partieswere identical, claim and issue of whether property owner received just compensation for property

Printed from the Official Nevada Law Library from the Source™ Copyright ©

2001



Printed on: 10/20/01 Page # 3
condemned in fee simple was adjudicated and final order was entered, and property owner sought to raise same
claim again.

15. Judgment.
Resjudicata precludes parties or those in privity with them from relitigating cause of action or issue which
has been finally determined by court of competent jurisdiction.
16. Judgment.

Resjudicata applies when: issue decided in prior litigation isidentical to issue presented in current action;
initial ruling was on the merits and became final; and party against whom judgment is asserted was party or in
privity with party in prior litigation.

¥ 113 Nev. 207, 209 (1997) Dermody v. City of Reno W

OPINION
Per Curiam:

[Headnote 1]

Prior to 1978, appellants John A. and Martha Sue Dermody, husband and wife, and E.W. and
Genevieve McKenzie, husband and wife, (hereinafter collectively referred to as“ Appdlants’) owned
126.727 acres of land bordering what is commonly known as Reno-Tahoe Internationd Airport.
Appurtenant to this parce of land were water rights conssting of a portion of Truckee River Claim No.
524 of the Orr Ditch Decree in the amount of approximately 229.25 acre-feet of water.! The
respondent City of Reno (hereinafter “City”) prohibited development on Appellants property in
anticipation of arport expanson. Accordingly, on August 10, 1976, Appdllants filed a complaint against
City for inverse condemnation (hereinafter “the first action”). The partiesto the first action are identica
to those in the ingtant maiter.

The partiesin the first action stipulated that the City had indeed inversdly condemned a portion of
Appdlants land, 77.25 acres, and the “issues to beresolved . . . conss solely of: (a) Vaudtion of the
property to be acquired; and (b) Severance damages, if any.” A bench tridl commenced on October
17, 1977. Both sides presented expert testimony on the value of the condemned property. On January
12, 1978, thetria court entered its decision, adopting Appdlants expert testimony which vaued the
property at $4,635,000.00, or $60,000.00 per acre.

On January 23, 1978, the final order of condemnation, vesting “fee smpletitle’ of the subject
property in the City was filed with the Washoe County Recorder's Office. No condemnation documents
expresdy conferred the appurtenant water rights upon the City nor reserved interest in Appellants.

On June 25, 1979, the City quitclaimed the property to the Washoe County Airport Autharity. In
that conveyance, the City “excepted and reserved unto [itsef] dl surface water rights of whatsoever
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nature.” Nevertheess, Appellants, based on the belief that they retained the gppurtenant water rightsin
the condemned property, conveyed 34.87 acre-feet of water to Sierra Pacific Power Company on
September 20, 1984, and 10.38 acre-feet to the City of Sparks on January 13, 1986.

On April 18, 1994, Appdlants filed suit seeking to quiet titlein

LA thi ng is deemed to be incidental or appurtenant when it isby right used with the land for its benefit, asin the
case of away, or water-course. . .."” Mattix v. Swepston, 155 S.W. 928, 930 (Tenn. 1913).

¥ 113 Nev. 207, 210 (1997) Dermody v. City of Reno W

the 229.25 acre-feet of water or, dternatively, just compensation for the appurtenant water rights. After
the City filed its answer asserting dl right, title, and interest in the condemned property, both parties
moved for summary judgment.

On March 22, 1995, thetrid court granted the City's summary judgment motion while denying
Appdlants summary judgment motion. The court found “that as a matter of law the gppurtenant water
rights automaticaly vested in [the City] when fee smpletitle in the subject property passed to [the City]
under the condemnation proceedingsin 1978.” The digtrict court further found that Appellants
dternative arguments regarding the City's authority to condemn the water rights for an award of
additional compensation were barred by resjudicata.

Appelants now apped thetrid court's March 22, 1995 ruling to this court. Appellants dlege the
same issues on gpped and aso attempt to raise two new claims concerning issues of materid fact.

[Headnotes 2-5]

This court's “review of summary judgment ordersis de novo.” Joynt v. CdiforniaHoted & Casino,
108 Nev. 539, 541, 835 P.2d 799, 800 (1992). Further, summary judgment should only be entered
when there are no genuine issues of materid fact and the moving party is entitled to ajudgment as a
meatter of law. Butler v. Bogdanovich, 101 Nev. 449, 451, 705 P.2d 662, 665 (1985). A genuineissue
of materid fact is one where the evidence is such that a reasonable jury could return averdict for the
non-moving party. Valey Bank v. Marble, 105 Nev. 366, 367, 775 P.2d 1278, 1282 (1989). The
pleadings and proof offered at the district court are construed in alight most favorable to the
nonmovant. Hoopesv. Hammargren, 102 Nev. 425, 429, 725 P.2d 238, 241 (1986).

Appdlants argue, for the firgt time, that genuine issues of materid fact are present in the ingtant
matter because Appd lants (1) “had no knowledge that the subject water rights were even anissue’ at
the time of condemnation, and (2) “never intended to transfer any water rights to [the] City.” Despite
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Appelants origind summary judgment motion claiming “that there is no issue asto any materid fact and
that [Appellants are] entitled to judgment as a matter of law,” Appelants now contend that their lack of
knowledge and intent creates genuine issues of materia fact.

[Headnotes 6, 7]

Parties “may not raise anew theory for the firgt time on gpped, which isincongstent with or different
from the one raised below.” Powersv. Powers, 105 Nev. 514, 516, 779 P.2d 91, 92 (1989).
Appdlants never argued below that genuine issues of fact

¥ 113 Nev. 207, 211 (1997) Dermody v. City of Reno W

precluded summary judgment. Even in Appellants reply memorandum opposing the City's summary
judgment motion, no reference to factuad disputes was made. Rather, Appellants only argued questions
of law. In fact, it was not until the trid court entered summary judgment for the City that factua disputes
arose which supposedly now defeat summary judgment. Arguments raised for the first time on apped
need not be considered by this court. Montesano v. Donrey Media Group, 99 Nev. 644, 650 n.5, 668
P.2d 1081, 1085 n.5 (1983); Tupper v. Kroc, 88 Nev. 146, 149, 494 P.2d 1275, 1278 (1972).
Accordingly, Appdlants clams dlegedly raising factud digputes of knowledge and intent were waived.

[Headnote 8]

However, even if this court considered Appellants assertions regarding knowledge and intent, they
are dill without merit. Appelants reliance on Thompson v. City of North Las Vegas, 108 Nev. 435,
833 P.2d 1132 (1992), and Hubert v. Werner, 101 Nev. 193, 698 P.2d 426 (1985), to support their
contentions is basdess. In Thompson, respondent's affirmative misrepresentations of a boundary line
dipulation raised a genuine issue of materia fact about gppellant's knowledge during execution.
Thompson, 108 Nev. at 440, 833 P.2d at 1135. In Hubert, conflicting descriptions in the deeds
crested a genuine issue of materid fact about gppellant'sintent to purchase a certain amount of
commercia acreage. Hubert, 101 Nev. at 195, 698 P.2d at 427.

[Headnote 9]

Here, Appellants do not claim, nor isthere any evidence, that misrepresentation or confuson was
present at the time the property was condemned in fee smple by the City. On the contrary, up until this
apped, Appdlants maintained that they were entitled to the appurtenant water rights as a matter of law
and not because of afactud disoute involving knowledge, intent, misrepresentation, or confusion.
Indeed, these facts only arose after condemnation was consummated. A party cannot manufacture a
genuine issue of materid fact by making assertionsin its legd memorandum, S.AA. Empressa DeVaiacao
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AereaRil Grandense v. Walter Kidde & Co., 690 F.2d 1235 (9th Cir. 1980), nor can a party build a
case on gossamer threads of speculation and surmise. Bulbman, Inc. v. Nevada Bell, 108 Nev. 105,
825 P.2d 588 (1992).

[Headnotes 10, 11]
Thus, thefirg issue of arguable merit is one never before addressed in this jurisdiction: whether fee
ampletitle obtained in condemnation transfers, as amatter of law, gppurtenant water

¥ 113 Nev. 207, 212 (1997) Dermody v. City of Reno W

rights. The City asserts that Since appurtenant water rights not expresdy mentioned in a conveyance
automaticaly transfer to the buyer, no rationale exists to support a different result in condemnation.
Appdlants clam that condemnation involves an dement of compulsion, and therefore, the opposite
result is warranted.

[Headnotes 12, 13]

To begin, water rights are gppurtenant to benefitted land. NRS 533.040. Thisis so whether water
rights are acquired by statute or common law. Zolezzi v. Jackson, 72 Nev. 150, 154, 297 P.2d 1081,
1082 (1956). With respect to condemnation of gppurtenant water rights, NRS 37.020(1) states, “The
feesmple or lesser estate in red property, and any other property, are subject to be taken for public
use from the ownersthereof.” In Carson City v. Estate of Lompa, 88 Nev. 541, 501 P.2d 662 (1972),
this court held that water rights can be subject to eminent domain as a separate interest in redl property.
See NRS 37.010(3). Therefore, Nevadalaw is clear that appurtenant water rights are a separate stick
in the bundle of rights attendant to real property. As such, they may be condemned separately.

What is not so well settled, however, is the disposition of gppurtenant water rights not expresdy
reserved in condemnation. Although this court in Margrave v. Dermody Properties, 110 Nev. 824, 878
P.2d 291 (1994), held that appurtenant water rights not expressy reserved in afee smple conveyance
pass as a matter of law, the court expressed no opinion about water rights transferred by condemnation.
However, other authorities and jurisdictions have addressed this issue.

In an advisory opinion, the Nevada Attorney Genera found that when a condemnor acquires fee
ampletitle to property, appurtenances, including water rights, pass with condemnation unless the
appurtenant water rights are specifically reserved. Nev. Op. Atty. Gen. No. 92-9 (10-6-92). The
United States Court of Appedls for the Ninth Circuit held in Richland Irrigation Digt. v. United States,
222 F.2d 112 (9th Cir. 1955), that acquisition by condemnation of afeeinterest in land included all
gppurtenances despite the falure to expresdy mention them in the condemnation declaration. The court
reasoned that a taking by condemnation in fee smple passed al gppurtenances by implication. 1d. at

Printed from the Official Nevada Law Library from the Source™ Copyright ©
2001



Printed on: 10/20/01 Page # 7
114. In fact, asurvey of other jurisdictions indicates that an overwhelming mgority concur with the
reasoning and result of the Ninth Circuit.

These cases dl fallow the long-standing rule that “[w]here the fee smple absolute title to land has
been acquired, the condemnor acquires al appurtenances thereto, buildings thereon, mineraslying
beneath the surface, water s thereon, and easements as to which such land congtitutes the dominant
edate” 3 duliusL.

¥ 113 Nev. 207, 213 (1997) Dermody v. City of Reno W

Sackman & Patrick J. Rohan, Nichols' The Law of Eminent Domain, 8§ 9.03(7) (1994) (emphasis
added).

In the ingtant matter, the finding of facts, conclusions of law, and judgment unambiguoudy stated
“that payment . . . of the sum of money specified aboveis in full payment for theinterests in the land s0
taken together with al improvements on the land, and for all damage of every kind suffered because
of the taking of the property.” (Emphasis added.) Since appurtenant water rights are considered a
Separate property interest, we find that the word “interests’ encompasses gppurtenant water rights.
Additiondly, the phrase “dl damage of every kind” includes the separate va ue of the water rights.
Accordingly, the water rights were included in the find damages award paid to Appellants and that
interest passed to the City.

Findly, the condemnation order concluded with the following phrase: “[F]ee smpletitle to the red
property described above shal vest in Defendant City of Reno its successors and its assigns.” Nowhere
within the four corners of the condemnation instruments do Appellants expresdy reserve the gppurtenant
water rights. Thus, in light of these uncontroverted facts, we conclude that title to the red property
trandferred to the City in fee Smple absolute.

[Headnote 14]

Appdlants claim that they are dtill entitled to a separate damage award for the gppurtenant water
rights, even if this court holdsthat dl interest in the condemned property passed to the City, because
“[1]and was the concern then [in the first action,] . . . [w]ater isthe new issue here.” The basis of this
clam rests on Appdlants averment that they never intended to sell the appurtenant weater so the origina
condemnation award could not have included its value? This argument is without merit.

[Headnotes 15, 16]

“[R]esjudicata precludes parties or those in privity with them from relitigating a cause of action or an
issue which has been findly determined by a court of competent jurisdiction.” University of Nevadav.
Tarkanian, 110 Nev. 581, 598, 879 P.2d 1180, 1191 (1994). Res judicata applies when the following
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requirements are met:

(1) the issue decided in the prior litigation must be identica to the issue presented in the current
action; (2) theinitid ruling must heve been on the merits and have become find; and (3) the party
againg whom the judgment is asserted

2 Appellants claim the value of the disputed appurtenant water rightsis $500,000.00.

¥ 113 Nev. 207, 214 (1997) Dermody v. City of Reno W

must have been aparty or in privity with a party to the prior litigation.

Id.

In 1978, Appelants brought a claim for inverse condemnation againg the City. A tria was held, and
the value of the property condemned in fee simple was found to be $4,635,000.00. A find judgment
was entered. Now, Appdlants bring another claim for inverse condemnation againgt the City involving
that same piece of property. The essence of Appd lants latest clam isthe very issue litigated dmost
twenty years ago: damages.

All the elements of res judicata are present here. The parties are identical. The claim and issue of
whether Appellants received just compensation for the property condemned in fee smple was
adjudicated and afina order was entered in 1978. Appdlants now raise the same clam of inverse
condemnation on the same issue, damages. Therefore, the eements of res judicata are fulfilled, and
Appdlants are barred from raising, a second time, an inverse condemnation claim.3

Accordingly, we afirm the order of thetria court.*

3 Appellants’ argument that the City lacked proper authority to condemn the water rights is similarly barred by res
judicata because that issue could have been challenged by Appellants during the original condemnation
proceedings. Tarkanian, 110 Nev. at 600, 879 P.2d at 1191 (stating that resjudicata“embraces all grounds of recovery
that were asserted in a suit, as well as those that could have been asserted”); see also City of Cadwell v. Roark, 575
P.2d 495 (Idaho 1978).

4 The Honorable A. William Maupin, Justice, did not participate in the decision of this appeal.
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