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W. S. HOBART, Respondent, v. PATRICK FORD, Appdlant.

Act of Congress asto Water Rights over Public Land. The Act of Congress (14 Statutes at Large, 253, Sec. 9)
gives—as clearly as Acts of Congress usually express their objects—aright of way over public landsto all
who may desire to construct ditches or canals for mining or agricultural purposes.

Right Under Law other than Law Specially Relied On. Where a plaintiff attempted to construct aflume for mining
purposes over certain public land, and being prevented by the person in possession, brought an injunction
suit to prevent such person's further resistance: Held, that though plaintiff claimed the right of way to
construct hisflume under the State law, he was not by such claim prevented from relying al so upon the Act of
Congress giving such right, the facts pleaded being sufficient to bring him within the Act.

¥ 6 Nev. 77, 78 (1870) Hobart v. Ford W

Right of Way over Public Land without Compensation. Under the Act of Congress giving the right of way over
public land for mining or agricultural ditches or canals, (14 Statutes at large, 253, Sec. 9) there is ho question of
taking private property either for public or private use—the land being public land the Government has the
absolute control over it.

Discretion in Granting Preliminary Injunctions—Practice on Appeal. The granting of a preliminary injunction by a
District Court is very much amatter of discretion, and when it is granted on a complaint exhibiting aprima
facie case, and thereis no answer put in, and no showing made that any defense on the merits exists, the
order will not be disturbed.

Apped from the Didrict Court of the First Judicia Didtrict, Storey County.

It gppears from the complaint that the plaintiff in congtructing the * Seven-Mile Cafion Flume,” from
near the Mariposa quartz mill in Storey County to certain pointsin Lyon County, found it necessary to
carry it over certain public land, near Booth's quartz mill in Storey County, in the possession of the
defendant; that he proceeded under the State law to condemn the right of way, and had appraisers
appointed, who vaued it at $500; that he had tendered that sum to defendant, who refused to accept;
and that after such tender plaintiff attempted to carry forward his work, but was prevented by
defendant. The plaintiff therefore prayed for an injunction, restraining the defendant from further
interfering with the work.

The Court below, after hearing testimony, ordered a preiminary injunction to issue, and it isfrom
that order that this appeal by defendant is taken.
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R. S Mesick and Williams & Bixler, for Appdlant.

I. The injunction should not have been granted, because plaintiff never had possession, and the
effect of the order isto transfer possession without trid of theright. (Bendey v. Mountain Lake Water
Co., 13 Cal. 313; Decklyn v. Davis, Hopkins Ch. 135; Lansing v. North River Steamboat Co., 7
Johns Ch. 162; Hilliard on Injunctions, 294, 303.)

[1. The Statute of 1866 purports to confer the right of taking private property for private uses, and is
therefore uncondtitutiond.

¥ 6 Nev. 77, 79 (1870) Hobart v. Ford W

The use actudly intended to be made of the easement or ground claimed isin no sense a public one.
(Gibson v. Mason, 5 Nev. 283; Gillan v. Hutchinson, 16 Cal. 155; Gilmer v. Lime Point, 18 Cal.
251; Bloodgood v. Mohawk R. R. Co., 18 Wend. 13; Taylor v. Porter, 4 Hill, 143; Embury v.
Connor, 3 Comst. 516.)

[11. Paintiff isnot helped by section nine of the Act of Congress, because as his complaint
predicates hisright soldly upon the State Satute, he is precluded from claming under any other source
of title. Not having pleaded the Act or any right derived under it, he cannot excuse himsdlf for doing
what would otherwise be aplain trespass. Nor has he brought himself within the provisions of that Act.
(Dye v. Dye, 11 Cal. 163; Zabriskie Land Laws, 241; Lentz v. Victor, 17 Cal. 274; American Co.
v. Bradford, 27 Cd. 367; 35 Cal. 441; Boyce v. Boyce, 7 Barb. 88; 1 Chitty F., 501, 371; 15 Wend.
338; 1 Cow. 239.)

Hillyer, Wood & Deal, for Respondent.

[. Theright of way for the condruction is given by the Act of Congress. The intention is manifest.
Appropriations of water are first protected. Theright of way is there given for constructing the artificid
conduits through which the water is conducted for mining, agricultura, manufacturing and other
purposes. And the proviso makesit certain that thisis a grant for future congtructionsaswell asa
confirmation of past, and alows the settler to collect damages because heis being deprived by the law
of the power to prevent the construction.

[I. Plantiff aso complied with the provisons of the State Act of 1866. This Act is congtitutiondl, and
will be presumed 0 until the contrary is clearly shown. (Gibson v. Mason, 5 Nev. 283; Sedgwick on
Con. Law, 482.) It isthe exclusive province of the Legidature to determine whether a use which may be
beneficid to the public is so far public asto authorize private property to be taken. (Sedgwick on Con.
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Law, 512; 4 Pick. 463; 24 Barb. 665; 7 Greenleaf, 292.)
In a State like ours, the diversion of water fromits naturd channel and its digtribution over the
country for mining, irrigation, man

¥ 6 Nev. 77, 80 (1870) Hobart v. Ford W

ufacturing and milling, is an imperious public necessity, and the taking of private property to effect thisis
ataking for public use within the meaning of that term as used in the Conditution. (Gibson v. Mason, 5
Nev. 283; 12 Pick. 467; 8 Blackford, 266; 19 Barbour, 166; 3 Paige's Ch. 71.)

[1l. Plantiff'sright isaright to an easement, and an obgiruction of such aright will be prevented by
injunction. (2 Metcaf'sKy. 98.)

By the Court, Lewis, C. J.

“Sec. 9. And be it further enacted, that whenever by priority of possession, rightsto the use of
water for mining, agricultura, manufacturing, or other purposes have vested and accrued, that the same
are recognized and acknowledged by the loca customs, laws and the decisions of the Courts, the
possessors and owners of such vested rights shal be maintained and protected in the same, and the right
of way for the congtruction of ditches and cands, for the purposes aforesaid, is hereby acknowledged
and confirmed: Provided, however, that whenever after the passage of this Act any person or persons
shdl in the congtruction of any ditch or cand, injure or damage the possesson of any settler on the
public domain, the party committing such injury or damage shal be liable to the party injured for such
injury or damage.”

This section, which by itsturbid style and grammeatica solecisms, more surdly than by the enacting
clause of the Act, is shown to be a production of Congress, may be found on page 253, VVol. 14, of the
Statutes at Large.

In its adoption there appear to have been three digtinct objects in view: firg, the confirmation of all
exising water rights; second, to grant the right of way over the public land to persons desiring to
congtruct flumes or cands for mining or manufacturing purposes, and third, to authorize the recovery of
damage by sttlers on such land againgt persons congtructing such ditches or canas for injuries
occasioned thereby. That this section grants the right of way over the public land to dl who may desire
to congtruct ditches or cands for mining or agricultural purposes, is about as clear and
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certain as the objects and purposes of the Acts of Congress usudly are. It istrue, the most apt words to
indicate this purpose are not employed. That could scarcely be expected; but the right of way for the
congtruction being “acknowledged” and confirmed indicates the grant of anew right, rather than the
confirmation of an old one, enjoyed a the time of the passage of the Act. The confirmation or
recognition of existing rights seems to be the object sought to be accomplished by the first clause of the
section: to hold that the second clause smply raiterates the same thing might be warranted by the
practice of Congress, but not by the rules of congtruction which must govern the Courts in the
interpretation of dl laws. Again, the last provison of the section strengthens the view that such right of
way is granted, for it authorizes the recovery of damages by the settlers on the public land for injuries
resulting from the congruction of ditches and cands after the passage of the Act.

It isargued, however, that the privilege thus granted is not available in this case, because:

1. The plaintiff pleads and relies on a Satute of this State for the right dlaimed by him, and:

2d. Sufficient facts are not dleged to bring him within the Act of Congress.

Undoubtedly, the plaintiff claims the right to congtruct his flume from the law of 1866 enacted by the
State Legidature, and pleads dl the facts necessary to bring him within its provisions. so dso dl the facts
necessary to bring him within the Act of Congress are pleaded. Under that Act, as we understand it,
nothing is necessary to be shown except that the construction of acand or ditch is desired for some
mining or agricultura purpose, and that the land over which it isto be congtructed is public. These facts
are shown in the complaint aleging the building of the ditch or flume for certain mining purposes, thet the
land claimed by the defendant is public land, that it is necessary to congtruct the ditch over it; and that he
unlawfully obstructs and prevents its congtruction over the premises claimed by him. Surely, nothing
further isrequired. All the facts necessary to bring him within either law being pleaded, there gppearsto
be no better reason for holding that heis confined

¥ 6 Nev. 77, 82 (1870) Hobart v. Ford W

to the rights given under the State law than that heis to those granted by the Act of Congress. Being
public laws, it was not necessary to refer to either of them, but only to plead the facts. Thisis done, and
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therefore the plaintiff is entitled to the rights given by either. There is not under this law any question of
taking private property ether for apublic or private use. The land clamed by Ford is public land, over
which the General Government has absolute contral. It has, as we interpret this law, authorized any
person wishing to congtruct a cana or ditch for mining or agricultural purposes to condruct it over any
public land; this daimed by Ford being public, the plaintiff has the right to pass over it with his flume.

It is not the intention here to determine whether the plaintiff has the right to divert the water or tailings
from the defendant's premises. He has not answered, nor isit shown that he has the right to the water or
tailings daimed by him as againg the plaintiff. If he has not, then certainly the plaintiff has not only the
right to condtruct his flume, but dso to divert the water and tailings. If however, on the other hand, the
defendant has the better right, then as a matter of course the plaintiff could have no right to cause the
diversion of water from him. Thisis a question not determined in this proceeding; but the plaintiff seems
to have made out a prima facie case by his complaint and upon the hearing of the application, to entitle
him to the order made in hisfavor. At leadt, as the granting of these preliminary orders rests very much
in the discretion of the Court below, we would not fed authorized in reveraing its action upon the
showing made, especidly as no answer isfiled, and it is not known that any defense to the merits exists.

If Ford had the title to the land here in question, we are inclined to believe with counsd that an order
of thiskind, which in effect places the plaintiff in possession of aportion of it, ought not to be granted,
for it would be gecting the owner before the trid of the right. Here however, it is admitted that the land
is public; that being the case, Congress had a perfect right to grant the right of way over it: having done
30, Ford has no more right to complain than a person who had never been in the possession.

¥ 6 Nev. 77, 83 (1870) Hobart v. Ford W

Entertaining these views, we do not fed judtified in reversing the preiminary injunction granted by the
Judge below; it is therefore affirmed.

Johngton, J., did not participate in the foregoing decison.
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