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INST

Attorney for

DISTRICT COURT
CLARK COUNTY, NEVADA

COUNTY OF CLARK, apoalitical subdivison
of the State of Nevada,

Pantiff, Case No.
Dept. No.
VS

e e g g S g g g

Defendant.

DEFENDANT’'S PROPOSED JURY INSTRUCTIONS
and Verdict Form

Defendant submits the following jury ingructions for the court’ s consderation.

Referencesto Nevada Pattern Jury Ingructions, Civil (NEV . J.1.), theEighth Judicid Didrict Court Civil Jury

Ingtructions (EIDC CJI), and Cdlifornia Jury Indructions Civil by CharlesA. Loring (7th ed. 1986) (BAJI),

are abbreviated as indicated.
Dated this day of , 2001.
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INSTRUCTION NO. Duty of Judge and Jury

LADIES AND GENTLEMEN OF THE JURY::

It is my duty asjudge to ingtruct youinthe law that appliesto this case. It isyour duty asjurorsto
follow these ingructions and to apply the rules of law to the facts as you find them from the evidence.

You mug not be concerned with the wisdom of any rule of law stated in these ingtructions.
Regardless of any opinion you may have as to what the law ought to be, it would beaviolaion of your oath
to base averdict upon any other view of the law than that given in the instructions of the court.

NEV.JI. 1.00
EJDC CJ
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INSTRUCTION NO. Use of Instructions

If, intheseingructions, any rule, directionor ideaisrepeated or stated indifferent ways, no emphasis
thereon isintended by me and none may be inferred by you. For that reason, you are not to single out any
certain sentence or any individua point or ingruction and ignore the others, but you are to consider dl the
indructions as awhole and regard each in the light of dl the others.

The order in which the ingtructions are given has no sgnificance as to their relaive importance.

NEV.Jl. 101
EJDC CJ
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INSTRUCTION NO. What isand what is not evidence

The evidence which you are to consder in this case conssts of the testimony of the witnesses, the
exhibits, and any facts admitted or agreed to by counsdl.

Statements, arguments and opinions of counsd are not evidence in the case. However, if the
attorneys gtipulateto the existence of afact, you must accept the stipulation as evidence and regard that fact
as proved.

You must not speculate to be true any ingnuaions suggested by a question asked a witness. A
guestion is not evidence and may be considered only as it gpplies meaning to the answer.

Y oumust disregard any evidencetowhichan objection was sustained by the Court and any evidence
ordered stricken by the Court.

Anything you may have seen or heard outside the courtroom is not evidence and must aso be

disregarded.

NEV Jl. 1.03
EIDCCJ
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INSTRUCTION NO. Independent investigation

Y ou must decide dl questions of fact in thiscase from the evidence received inthistrid and not from

any other source. 'Y ou must not make any independent investigation of the facts or the law.

BAJ 1.04
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INSTRUCTION NO. Common sense

Although you are to congder only the evidence in the case in reaching a verdict, you must bring to
the condderation of the evidence your everyday common sense and judgment as reasonable men and
women. Thus, you are not limited solely to what you see and hear as the witnesses tetify. Y oumay draw
reasonable inferences from the evidence which you fed are judtified in the light of common experience,
keeping in mind that such inferences should not be based on speculation or guess.

A verdict may never be influenced by sympathy, prejudice or public opinion. 'Y our decison should

be the product of sincere judgment and sound discretion in accordance with these rules of law.

NEV.JI. 1.05
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INSTRUCTION NO. Impartiality of the Court

If, during thistrid, | havesaid or done anything which as suggested to you that | amindinedto favor
the dlams or pogtion of any party, you will not be influenced by any such suggestion.

| have not expressed, nor intended to express, nor have | intended to intimate, any opinion asto
which witnesses are or are not worthy of belief, what facts are or are not established, or what inference
should be drawn from the evidence. If any expresson of mine has seemed to indicate an opinion reating to

any of these matters, | ingtruct you to disregard it.

NEV.Jl. 1.08
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INSTRUCTION NO. Credibility

The credibility or believahility of witnesses should be determined by their manner upon the stand,
ther relationship to the parties, their fears, motives, interests or fedings, their opportunity to have observed
the matter to which he or she testified, the reasonableness of their atements and the strength or weakness

of their recollections.

If you believe that awitness haslied about any materid fact inthe case, you may disregard theentire

testimony of that witness or any portion of that testimony which is not proved by other evidence.

NEV.Jl. 2.07
EIDCCJ
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INSTRUCTION NO. Depositions

Certain testimony has been read into evidence from adeposition. A deposition is testimony taken
under oath beforethetrid and preserved inwriting. Y ou areto consder that testimony asif it had been given

in court.

NEV JlI. 2.03
EIDCCJ
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INSTRUCTION NO. Eminent domain

Under the Congtitution and laws of this state, dl private property is subject to the right of eminent
domain which is the right of public entities to take private property for a public use upon payment of just
compensation.

This right is exercised through proceedings such as this action which is commonly cdled a
condemnation action.

Theplantiff hereinisauthorized by law to take the property here under consideration for the purpose
of constructing what is commonly referred to as the Las Vegas beltway.

Asjurors, itwill be your duty to determine the amount of just compensation to bepaid by the plantiff
to the defendants.

BAJ 11.70 and 11.71

10
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INSTRUCTION NO.

Date of value

Thejust compensation to which the property owner isentitled isthe farr market vaue of the property

being taken plus severance damages, if any.

Y ou must determine such just compensation as of the date of vauation which istoday, the date of

thistria, September 14, 1999.

BAJ 11.72

11
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INSTRUCTION NO. Fair market value

The fair market value of property isthe most probabl e price on the date of vauation that would be
agreed to by asdler who iswilling to sdll but who is under no particular or urgent necessity for so doing and
whoisnot obligated to sell, and a buyer who isready, willing, and able to buy, but who isunder no particular
necessity for so doing, each deding with each other with full knowledge of dl the uses and purposes for
which the property is reasonably adaptable and available.

Y ou must determine fair market vaue in cash.

BAJ 11.73.
Wheeler v. Sate Department of Transportation, 105 Nev.217, 773 P.2d 728 (1989).
City of Elko v. Zillich, 100 Nev. 366, 683 P.2d 5 (1984).

12
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INSTRUCTION NO. Highest and best uss

The far market vaue of the property to be taken must be based upon factors affecting market vaug
including the highest and best use forwhich the property is geographicaly and economicaly adaptable. The
term, “highest and best use,” means the most profitable use.

In this connection, the highest and best useisafactor to be considered to the extent that the prospect
of such use affects the market vaue of the land.

Factors affecting values which are possible but not reasonably probable, should not be considered.

The determination of highest and best use is not necessarily limited to current zoning or land usg
restrictions impaosed upon the property. The property owner is entitled to show a reasonable probability of
a zoning or other change in the near future and thus establish such use as the highest and best use of thg
property. The property owner has the burden of proving by a preponderance of the evidence that thereis 3
reasonable probability of a change in the restrictions on the property.

BAI 11.74

13
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INSTRUCTION NO. Master plan

A locd government, such as Clark County, must adopt zoning regulations that are in substantial
agreement with approved master plans. The Spring Valey Land Use Guideissuch an gpproved master plan,

County of Clark v. Doumani, 114 Nev.Adv.Op. 6, p. 7 (1998)(“[ T]hemaster plan isentitled to deference.”)
Enterprise Citizensv. Clark Co. Comm’rs, 112 Nev. 649, 918 P.2d 305 (1996); American West Dev.
v. City of Henderson, 111 Nev. 804, 807, 898 P.2d 110 (1995) (“Nevada s statutory scheme mandates
that municipalities adopt zoning regulationsthat are in substantial agreement with approved master plans.”);
Nova Horizon v. City Council, Reno, 105 Nev. 92, 96, 769 P.2d 721 (1989) (“Master plans are to be
accorded substantial compliance under Nevada s statutory scheme.”); Sorenson v. State ex rel. Dep't off
Hwys., 92 Nev. 445, 446, 552 P.2d 487 (1976) (“Neither did the state's expert consider unchalenged
evidence that in the Las Vegas Master Plan the Sorenson property is zoned industrid.”); County of Clark
v. Alper, 100 Nev. 382, 387, 685 P.2d 943 (1984) (a court may property refuse to permit the condemnor

to introduce zoning redtrictions that are not in conformance with the master plan)

14
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INSTRUCTION NO. Valueto the partieg

Y ou may not vaue the property with referenceto what it wasworth to the defendant for speculation
or merdy for possible uses, nor what the defendant claims it was worth to him; nor what it may be worth tg
the plaintiff for the purpose for which it is being acquired.

BAJ 11.75

15
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INSTRUCTION NO. Extraneous factor §Project influencg

In determining the fair market value of the property, you may not include any change caused by thg
proposed improvement, that is, the use which the plaintiff isto make of the property.

BAJ 11.77

16
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INSTRUCTION NO. Sever ance damageq

Where the property being taken is only a part of a larger parce of property, in addition tg
compensation for the property being taken, the defendants are entitled to recover compensation caled
"saverance damages,” for the damage, if any, to the remainder.

Damage to the remainder is the damage, if any, caused to the remainder by either or both of the
falowing:

@ The saverance of the remainder from the part taken.

(b) The condruction and use of the project for which the property is taken in the manner
proposed by the plantiff whether or not the damage is caused by a portion of the project]
located on the part taken.

Severance damages are determined by ascertaining the market value of the remainder as of the datg
of vauation and by deducting therefrom the market va ueof the remainder after the severance of the part being
taken and the congtruction of the project in the manner proposed by the plaintiff.

Compensation for injury to the remainder shal be based on the project as proposed.

BAJI 11.85
NRS 37.110

17
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INSTRUCTION NO. Opinions of withesses asto valusg

Y ou must determine the fair market vaue of the subject property and the severance damage, if any,
only from the opinions of the witnesses who have testified.

Y ou may not find the market vaue of property or severance damage, if any, to beless than or morg
than that tedtified to by any witness.

While owners and expert witnesses may express opinions on the issue of vaue, those opinions are
worth no more than the reasons and factua data upon which they are based.

Evidence which has been received from witnesses of the reasons for their opinions of vaue, and dl|
other evidence concerning the subject property and other properties, isto be considered only for the limited
purpose of enabling you to understand and weigh the opinions of the witnesses regarding market vaue and
severance damage, if any.

Y ou must resolve any conflict in the testimony of the witnesses by welghing each opinion againgt the
others, the reasons given for each opinion, the facts relied upon and the credibility and qudifications of each

witness.

BAJI 11.80

18
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INSTRUCTION NO. Comparable sales

Witnesses who have expressed opinions of fair market value and of severance damage, if any, have
testified as to the prices and terms and circumstances of sales or contracts to sall and purchase properties
which they consider as shedding light on the vaue of the defendants property. Generdly, the more smilar
one property isto another, the closer the vaue of the one may be expected to approach the vaue of the other.
Thus, inweighing the opinion of awitnessasto thevaue of the subject property based on hisreliance on sales
or contractsto sdl and purchase you should consider whether said sales or contracts to sell werefredy madg
ingood faith; how much should the sale price on terms be discounted to reflect itsequivaent in cash; how near
September 14, 1999, the date of valuation is to the date of the sale; how the Size of the other propertyj
compares to the size of defendants property; how smilar are their physicd features, and the uses to which
they are or may be put; how far away the other property is, and how similar are the neighborhoods in which
the properties being compared are located.

BAJ 11.81

19
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INSTRUCTION NO. All e ements of value

In determining fair market vaue, you may congder dl factors as would be considered by a prudent
bus nessperson before purchasing the defendants property.

County of Clark v. Alper, 100 Nev. 382, 387, 685 P.2d 943 (1984) (“Every factor which affectsthe vaue
of the propertyand which would influence a prudent purchaser should be considered.”); Clark Co. School
Dist. v. Mudller, 76 Nev. 11, 19, 348 P.2d 164 (1960) ("[E]lements that can fairly enter into the question
of value and which an ordinarily prudent business man would congder before forming judgment in making g
purchase™ are to be considered.); Skyland Water v. Tahoe Douglas Dist., 95 Nev. 289, 291, 593 P.2d
1066 (1979) ("In determining this value, thefinder of fact may consider such factors as would be considered
by a prudent busi nessperson before purchasing such property.”); City of Elko v. Zillich, 100 Nev. 366, 370,
683 P.2d 5 (1984) ("The court and jury may consider ‘other elements that can farly enter into the question
of vaue and which an ordinarily prudent businessman would consder before forming judgment in making g

purchase.")

20
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INSTRUCTION NO. Burden/Preponderance

In this condemnation case the defendants have the burden of proving, by a preponderance of the
evidence, themarket vaue of the property to be acquired and the amount of damages, if any, that the taking
of thisland may have caused to their remaining property.

A preponderance of the evidence means such evidence as, when considered and compared with that]
opposed to it, has more convincing force and produces inyour mindsa belief that what issought to be proved
ismore likely true than not true. In other words, to establish a clam by a*preponderance of the evidence”

merely means to prove that the claim is more likely so than not so.

EJDC CJl with adaptations
Sate ex rel. Department of Highways v. Pinson, 66 Nev. 227, 236-238, 207 P.2d 1105.

21
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INSTRUCTION NO.

Y ou shdl determine separately each of the following:

a Compensation for the property being taken.
b. Severance damages, if any.

BAJ 11.96

22

Deter mine separ ately
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INSTRUCTION NO. Ddiberationg

It isyour duty as jurors to consult with one another and to deliberatewith a view toward reaching an
agreement, if you can do so without violence to your individud judgment. Each of you must decide the casq
for yoursdlf, but should do so only after a consideration of the case with your fdlow jurors, and you should
not hesitate to change an opinion when convinced that it iserroneous. However, you should not beinfluenced
tovotein any way on any question submitted to you by the Single fact that a mgority of the jurors, or any of
them, favor suchadecison. In other words, you should not surrender your honest convictions concerning the
effect or weight of evidence for the mere purpose of returning a verdict or solely because of the opinion of
other jurors. Whatever your verdict is, it must be the product of a careful and impartial consderation of dl

the evidence in the case under the rules of law as given you by the court.

NEV.JIl.11.01
EJDC CJ

23
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INSTRUCTION NO. Arguments of counsel

Now youwill ligento the arguments of counsd whowill endeavor to ad youto reach aproper verdict
by refreshing in your minds the evidence and by showing the gpplication thereof to the law; but, whatever]
counsd may say, you will bear inmindthat it isyour duty to be governed inyour ddliberations by the evidence,
as you understand it and remember it to be, and by the law as given you in these ingtructions, and return g

verdict which, according to your reason and candid judgment, isjust and proper.

NEV.JI. 11.03
EJDC CJ

24
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INSTRUCTION NO.

If, during your deliberations, you should desireto be further informed on any point of law or hear again
portions of thetestimony, you must reduce your request to writing Sgned by the foreman. The officer will then

return you to court where the information sought will be given you in the presence of the parties or their

attorneys.

Readbacks of testimony are time-consuming and are not encouraged unless you deem it a necessity.
Should you require areadback, you must carefully describe the testimony to be read back so that the court]

reporter’ s notes can be arranged. Remember, the court is not at liberty to supplement the evidence.

EJDC CJ

Jury questions

25
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INSTRUCTION NO. Foreman/Verdict

Whenyouretire to congder your verdict, you must select one of your number to act asforeman, wha
will preside over your ddiberations and will be your spokesman here in court.

During your deliberations, you will have dl the exhibits which were admitted into evidence, these
written ingructions and forms of verdict which have been prepared for your convenience.

In avil actions, three-fourths of the total number of jurors may find and return averdict. Thisisacvil
action. Assoon as six or moreof you have agreed upon averdict, you must haveit Sgned and dated by your

foreman, and then return with it to this room.

NEV.Jl. 11.04
EIDCCJ

26
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PROPOSED JURY VERDICT FORM

DISTRICT COURT
CLARK COUNTY, NEVADA

COUNTY OF CLARK, apoalitical subdivison
of the State of Nevada,
Pantiff, ; Case No. A378167
3 Dept. No. IV
VS.
)

Defendants.

VERDICT
We, the jury in the above-entitled maiter, and not less than 6 of us, find asfollows:
Vaue of theland taken $

Severance Damages $

Totd Just Compensation $

FOREMAN

Date:

27




