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TEACHER BUILDING COMPANY, a Corporation, Appellant, v. THE CITY OF LASVEGAS,
NEVADA, aMunicipa Corporation; E. W. CRAGIN, Mayor of said City of Las Vegas, Nevada;
REED WHIPPLE, ROBERT MOORE, WILLIAM PECCOLE, WENDELL BUNKER, and E. W.
CRAGIN, City Commissioners of the City of Las Vegas, and GUS KLEIN and MARTHA KLEIN,
his Wife, Respondents.

No. 3624
May 23, 1951. 232 P.2d 119.

Apped from Eighth Judicid Didtrict Court, Clark County; A. S. Henderson, Judge, department No.
2.

Action by Teacher Building Company, a corporation, against the City of Las Vegas, Nevada, a
municipa corporation, and others, to enjoin respondents from vacating a portion of a certain street.
From ajudgment for defendants after the sustaining, without leave to amend, of defendants demurrer to
plaintiff's second amended complaint, plaintiff gpopeded. The Supreme Court, Eather, J.,, hdd that
complaint dleging that city was planning to vacate 30 feet of street 80 feet in width on which plaintiff
was an abutting property owner, that part of Street to be vacated would revest in defendant
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property owners as abutting property owners on side of street vacated, that neither public necessity,
interest or convenience required abandonment of portion of street, that public would derive no benefit
from vacation of street and that public would be meteridly injured thereby, stated cause of action for
injunctive relief.

Judgment rever sed and case remanded with directions.

Jones, Wiener, Jones & Zenoff, dl of Las Vegas, for Appdlant.
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Howard W. Cannon, of Las Vegas, for Respondents, except Gus Klein and MarthaKlen.

1. Municipd Corporéations.

Complaint alleging that plaintiff was informed that city and individual defendants entered into agreement
whereby individual defendants agreed to convey certain realty to city necessary for purpose of reconstructing
aboulevard, and that in consideration therefor city agreed to vacate 30-foot width of street 80 feet in width on
which individual defendants were abutting property owners, that vacated portion of street would revest in
individual defendantsto damage of plaintiff who owned property on opposite side of street, that taking was an
unauthorized private appropriation and that plaintiff would suffer special injury, stated cause of action against
city and individual defendants for injunctive relief.

2. Municipa Corporations.

So long as astreet isastreet, it isheld by city intrust for public, and cannot be lawfully appropriated to a

mere private use, and, so long asit isastreet, an abutting property holder may invoke equitable relief to prevent

its being devoted to private purposes.

3. Highways Mandamus.

Rights with respect to use of highways may in a proper case be protected by injunction or enforced by
mandamus and injunction is also available, to prevent unauthorized, unlawful, or improper uses or acts which
would cause them special or peculiar injury.

4. Highways Municipa Corporations.

While question of necessity for closing a street or highway may belong exclusively to legislative department
of government, question of public purpose or use remains subject to court review, and in such cases court will
permit defendants to make issue and present evidence in support of it, unlessit is manifest from pleadings and
proceedings that such closing isfor public interest. N.C.L.1929, sec. 9156; N.C.L.1931-1941 Supp., sec. 5063.29.
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OPINION

By the Court, Eather, J.:

This action was brought to enjoin the respondents from vacating a portion of a certain street in the
City of Las Vegas.

A demurrer to this complaint was interposed upon the grounds that the complaint did not state facts
sufficient to condtitute a cause of action.

The lower court sustained respondents general demurrer to appellant's second amended complaint
and without leave to amend.

The gpped is taken from the judgment entered in favor of defendants after the sustaining, without
leave to amend, of defendants demurrer to plaintiff's second amended complaint.

The parties stipulated to waive oral argument and to submit the appea on the briefs, and it was o
ordered. For the purpose of clarity, appellant will be referred to as the plaintiff and respondents as
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defendants.

The amended complaint, which will hereinafter be referred to as the complaint, alegesthat the
plaintiff isa corporation duly organized and exigting under and by virtue of the laws of the State of
Nevada, with its principa place of businessin Las Vegas, county of Clark, State of Nevada; That the
City of Las Vegasisamunicipa corporation organized and existing under and by virtue of a certain act
of the legidature of the State of Nevada, approved March 16, 1911; that the defendants, Pat Clark, R.
T. Baskin, Reed Whipple, Robert Moore and E. W. Cragin, are the duly elected, qudified and acting
city commissoners of the City of Las Vegas, and congtitute the board of commissioners of sad city; that
E. W. Craginisthe duly eected, qudified and acting mayor of said city; that the defendants Gus Klein
and MarthaKlein are husband and wife, and residents of the City of Las Vegas, being the owners of
certain property in the City of Las Vegas, being more particularly described as a portion of Lot 5 of
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the South Addition to the City of Las Vegas, Nevada

That the plaintiff is and has been the owner in fee and entitled to the possession of certain regl
property situated in the City of Las Vegas, described as Lots Q R and S of the South Addition to the
City of Las Vegas, save and except a portion of Lot S; that said Lots Q R and S now have a frontage
of gpproximately 440 feet on the east Sde of Main Street, which Main Street is now designated as“A”
Street, sad frontage running north and south from the nartherly line of Charleston Boulevard and is 160
feet deep, running in awesterly direction; that said Main Street or “A” Stredt, asit isnow designated, is
apublic street in the City of Las Vegas, duly dedicated for the public use and convenience, and i< of the
gpproximate width of 80 feet; that said street runs north and south, and has been used as a public street
and for the public use and convenience for more than the last fifteen years; that pursuant to the
provisons of the charter of the City of Las Vegas, sad city is authorized to construct, improve and
maintain city streets and avenues; that pursuant to such authority, it has been determined by the City of
Las Vegasto reconstruct Charleston Boulevard, a public street in the City of Las Vegas, which runs
east and west in said city, and at gpproximate right anglesto Main Street or “A” Stredt, a the point
where the property in controversy islocated.

That pursuant to the authority vested in the city, said city heretofore condemned certain land
belonging to the plaintiff herein, being a portion of Lot S, which portion of Lot Sran pardld to
Charleston Boulevard dong the northerly boundary of said Charleston Boulevard; that said defendant
City of Las Vegas, isnow in possesson of that portion of Lot S, which wasto be used to aid in the
congtruction of Charleston Boulevard.

That the plaintiff isinformed and believes that the defendant, City of Las Vegas, and defendants Gus
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Klein and MarthaKlein, husband and wife, on or about May
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24, 1948, entered into an agreement by the terms of which the said Gus Klein and MarthaKlein agreed
to convey to the City of Las Vegas a portion of their land, described as a portion of Block 5 of the
South Addition to the City of Las Vegas, which condtituted a strip of land along the south boundary of
sad Block 5, running westerly 40 feet from South Main Street, approximately 11.30 feet in depth,
running northerly, and which strip of land is necessary for the purpose of reconstructing said Charleston
Boulevard, provided that in consideration therefor, the City of Las Vegas would vacate a portion of “A”
Street, as apublic street within the City of Las Vegas, which portion to be vacated abutted the redl
property known as that portion of Block 5 adjoining the western line of Block 5, and being the easterly
lineof said“A” Street; that pursuant to said agreement the defendant, City of Las Vegas, on the 9th day
of December, 1948, by and through the defendants, E. W. Cragin, as mayor, Pat Clark, R. T. Baskin,
Reed Whipple, Robert Moore and E. W. Cragin congtituting the board of city commissioners of the
City of Las Vegas, made and entered an order vacating a portion of said “A” Street, a copy of which
order is hereinafter set forth:

“ORDER
“A petition, dated the 26th day of October, 1948, sgned by three (3) freeholdersresding in the
area dffected, having been filed with the Clerk of this Board, petitioning for the vacation of those
portions of “A” Street and First Street hereinafter described and said petition having been by the order
of this Board referred to the Planning Commission of the City of Las Vegas for its recommendation in
the premises, and said Planning Commission having filed its report, dated November 3, 1948, with this
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Board approving and recommending said vacation:
“And this Board, by an Order made at its regular meeting held on the 5th day of November, 1948,
set the
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Oth day of December, 1948, at the hour of 3 o'clock P.M. a the Commissioner's Room of the Board of
Commissioners, in the War Memorid Building, located at the Northwest corner of Fifth and Stewart
Streets, in the City of Las Vegas, Clark County, Nevada, s the time and place for a public hearing on
said Petition and recommendation, and Ordered the City Clerk to cause the aforesaid streets proposed
to be vacated to be posted with a Notice setting forth the time and place of the public hearing and the
extent of the proposed vacation; And it appearing from the affidavit of LaVerne R. Betchd, filed with
the Clerk of this Board, that the Notice provided for in said Order, a copy of which Notice is attached
to said affidavit, was posted on the 9th day of November, 1948, in the manner prescribed by said
Order;

“And this being the time fixed for the hearing on said Petition for vacation and the recommendation
of the Planning Commission thereon, and this Board having heard evidence in support of and in
opposition to said Petition and recommendation;

“And it appearing to the satisfaction of this Board that the portions of the streets to be vacated are
no longer required for the public use and convenience, that said vacation will inure to the benefit of the
City of Las Vegas, and that neither the public nor any person will be materidly injured thereby:

“It IsHereby Ordered that the following portions of “A” Street and First Street, to-wit:

(Parcels 1 and 2 are hereby described by courses and distances and by reference to certain
plats on file, and which, though unintelligible to the court without the assstance of aplat, are later
recited to be portions of Main or “A” Street.)

be, and the same are hereby vacated.”

Paintiff further aleged that, pursuant to sec. 5063.29 N.C.L., that portion of “A” Street which the
City of Las Vegas attempted to vacate by virtue of its order of December 9, 1948, would revert to Gus
and MarthaKlen
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as the abutting property owners of the portion of the street vacated; plaintiff further dleged that said “A”
Street, by said order vacating a portion thereof, will become a street gpproximately 50 feet in width
instead of 80 feet in width, and would cause great inconvenience and be detrimenta for public use
thereof, and that the public will be materidly injured thereby, and that plaintiff, and dl other abutting
property ownerson said “A” Street on the westerly sde of said “A” Street will be materialy injured
thereby, and that said “A” Street, by reason of said vacation, would become a dangerous traffic hazard
in this respect—plaintiff alegesthat the said “A” Stret is intended to be used as ameans of ingress and
egress to an access road to be constructed at a point commencing at the northwest corner of “A” Street
and Charleston Boulevard, running in awesterly direction, to connect with a private road constructed on
the west line of said Lots Q R and S, and for the purpose of giving ingress and egress to the occupants
of buildings adjacent to the tracks on the Union Pecific Railroad for the cartage of freight to and from
sad buildings and tracks. That motor equipment used for such purpose and over and through said roads
on“A” Street will be heavy trucks; that said trucks in their normal operation over and above “A” Street
will be required to make both left-and right-hand turnsin and to “A” Street from Main Street, and in
and on to Main Street from “A” Street.

That the vacation complained of will narrow said “A” Street to an extent that it will be made
prohibitive, in view of the above-mentioned traffic, for any automobiles to be parked on the westerly
gdeof “A” Street immediately in front of the property owned by plaintiff herein; that the convenience
and public use of said “A” Street will be better served, and will be safer for the genera public use of
sad dredt, if sad dreet remainsin its present Sate. Plaintiff further alleged that the purpose motivating
the City of Las Vegasin making and entering said order of December 9, 1948, was to exchange
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that portion of “A” Street attempted to be vacated by the said order for a portion of the Klein property
described in Paragraph X of the complaint, and in order to save the city from condemning that portion
necessary for such improvement as hereinabove recited, and save the city from paying therefor in money
to Gus and Martha Klein, and not for the use and convenience of the public. The complaint further
dlegesthat the acts of the city commissioners and mayor were a gross abuse of their and his discretion
as duly dected officers, and was alegd fraud againgt the public interests. Plaintiff further dleged that it
was aresident taxpayer of Las Vegas, Clark County, Nevada.

Faintiff further dleged that it is the owner of dl property abutting on the westerly sde of “A” Street
directly opposte the property on the easterly side of “A” Street vacated by order of the city
commissioners hereinabove referred to; that the making and entering of said order and the vacation of
“A” Street, asin said order recited, narrowing the width of said “A” Street will result in irreparable
damage to plaintiff, in that the property owned by plaintiff and immediately abutting on the westerly sde
of “A” Street will be damaged by reason of the fact that said “A” Street will become interlocked,
narrow and an unsafe Street.

Faintiff further dleged that the property of plaintiff abutting on “A” Street, will be damaged, and that
plantiff will be prevented from using said Lots Q R and aportion of S, owned by plaintiff, for
construction of buildings and businesses for indusdtrid occupants, in that said narrowing of said street will
create such a dangerous condition that trucks and heavy industria equipment will be unable to have
reasonable ingress and egress on to and from said “A” Stregt, and further, that it will beimpossible for
trucks and heavy equipment to turn left from Main Street onto “A” Street, and right from “A” Street to
Main Street, because of the narrowness of said “A” Street after same is vacated.

Plantiff further dleged that a no time was plaintiff
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compensated for the loss of its property rights by the narrowing of said stret, nor has any
condemnation proceeding been indituted to determine the damage done to plaintiff by virtue of sad
vacation; that neither the public necessity, interest or convenience requires an abandonment of said
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portion of “A” Street heretofore abandoned by defendants herein, and that the public derives no benefit
from vacation of said portion of “A” Street. Plaintiff further aleged that it was without a peedy and
adequate remedy at law.

The prayer isfor judgment decreeing that the order made by the mayor of the City of Las Vegas and
the board of city commissioners was in derogetion of the law and void, and that the defendants, City of
Las Vegas, and Gus Klein and Martha Klein, be permanently enjoined from using and occupying said
“A” Street, or any portion thereof, for any purpose other than a public street, and for such other and
further relief as may be just and proper in the premises, and for costs of suit.

The entire gist of the caseisthat plaintiff complains that, whereas“A” Street was a public street
dedicated to public use and convenience, of the approximate width of 80 feet; that defendants, Gus
Klein and Martha Klein, were the owners of the property abutting the easterly side of Main Street; that
plaintiff was the owner of property abutting the westerly sde of Main Strest; that by virtue of the
vacating of 30 feet on the easterly side of Main Street, also known as“A” Street, the property owned
by the plaintiff on the westerly boundary of Main Street, or “A” Street, was materidly injured. Plaintiff
does not only complain of agenerd public injury, but contends that it is specidly injured by virtue of the
vacation, inasmuch asiit, the plantiff, is the owner of property abutting the westerly side of the street on
which a portion of the easterly side was vacated.

Faintiff contends (1) That an owner whose property abuts on a street has a vested interest in the
entire width of the street in front of hisland, and i< entitled
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to compensation for any gppropriation of this property right. (2) That specid damages are suffered by
an owner whose property adjoins a street when a substantia part of the Street is appropriated to
another use. (3) That the taking of the property in issue by the defendant city was an unauthorized
private appropriation, not having asits purpose the good of the public asawhole.

Defendants contend (1) That the second amended complaint of the plaintiff did not alege that
plantiff would suffer any speciel injury different in kind from that suffered by the generd public. (2) That
damages may be awarded under proper circumstances. In the instant case, damages were neither
aleged nor demanded. (3) That the plaintiff has an adequate remedy at law if damages were, in fact,
sustained and the lower court was therefore correct in sustaining defendants demurrer.

Defendants further contend that the sole question before the court is whether or not the plaintiff is
entitled to injunctive rdlief under the pleadings and that the question before the court has been
completely settled in the State of Nevada by the case of Blanding v. City of Las Vegas, 52 Nev. 52,
280 P. 644, 68 A.L.R. 1273.
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Theingant case is distinguishable on the facts from the Blanding case, supra, and we think the
contention of the defendants must be rgjected. In the Blanding case the proceedings of the city
commissioners complained of amounted to an dteration rather than a vacation of the street in question.
And there is a distinction between the two. (See note to 26 A.L.R. 827.)

[Headnote 1]

We are of the opinion that the ruling of the lower court was not proper in the ingtant case. The
complaint does show that plaintiff will suffer injury specid to itsdlf and different in kind from that which
will be sustained by the generd public. A showing that an injury of thiskind will be sustained is essentid
to enable
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aperson to maintain an action of this character. It is our opinion that the complaint does sate facts
sufficient to condtitute a cause of action. “It has aleged a property right, that the right has been infringed,
that it wasinfringed by an unauthorized act of the city coundil, that plaintiff has suffered specid injury
entitling it to seek an injunction againgt such action by the city. Plaintiff should be dlowed to present
probative evidence in support of these contentions.”

It is the contention of the plaintiff as aleged in Paragraph X1 of its complaint “that it has been
informed and bdlieves and upon such information and belief aleges that the recitation in said order
entered by said board of city commissioners, recited as follows:

‘A petition dated the 26th day of October, 1948, signed by three freeholders residing in the
area dffected having been filed with the clerk of this board,’

isfdse and untruein that if such petition was filed signed by three persons, that the said three persons
were not freeholders residing in the area affected by the premises described in said order.”

We therefore, are of the opinion that the lower court should hear the evidence and find the facts. As
stated in the case of Kansas City v. Hyde, 196 Mo. 498, 96 SW. 201, 205, 7 L.R.A. N.S. 639, 113
Am.St.Rep. 766, and which reads in part asfollows:

“But suppose the council, intending the condemnation to be redly for the sole benefit of the
individud, in order to giveit vdidity, should say in the ordinance that the property was to be condemned
for apublic street; would such afdse recitd in the ordinance be conclusve? Would it put the man
whose property was to be taken, and the people in the district who were to be taxed for it, beyond the
protection of the constitutional guaranty that their property should not be taken for private use?* * *
And when the city comesto ask the aid of the court to carry the ordinance into effect, isit possible that
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the court must be a mere tool to do the will of the

¥ 68 Nev. 307, 318 (1951) Teacher Bldg. Co. v. Las Vegas W

council, with no power to inquire into the truth of the matter? What protection has a citizen for his
congdtitutiond rights if the courts cannot look through a sham and see the truth? And how can the courts
learn the truth if they mugt take the recitals in the ordinance as conclusive and rgject dl evidence to show
thelr untruth? What a reproach it would be to our system of jurisprudence and how humiliating would be
the attitude of our courtsif they were so powerless: But our law isnot so lame, and our courts are not
S0 impotent. The courts in such case will hear the evidence and find the facts”

Defendants have at dl times, from the inception of this case, mistaken the theory of the case. Inthe
case of Blanding v. City of Las Vegas, supra, dl of the dements of an dteration were before the court,
to wit: An existing street, the dedication of a new street connecting at both ends with the old street; and
the conditionda vacation of the old street. The old street remained—only itslocation had been changed.
Part of the street was vacated to make way for another street. Plaintiff contends that this action caused
great public inconvenience as well asinconvenience to himsdlf since he would be compelled to trave
over amore circuitous route in order to carry on his business. However, in the ingtant case plaintiff owns
abutting property, which is certainly afactor in considering the question of specid injury. The specid
damages suffered by the plaintiff in the instant case are different in kind and not simply in degree
from that suffered by the general public, and it is entitled to maintain this action to enjoin such
proposed vacation.

In the case at bar the plaintiff contends that the Blanding caseis not in point for the reason that an
owner whose property abuts on astreet has a vested interest in the entire width of the street in front of
hisland, and is entitled to compensation for any gppropriation of this property right.

¥ 68 Nev. 307, 319 (1951) Teacher Bldg. Co. v. Las Vegas W

[Headnote 2]

The contention of the plaintiff is predicated on the principle that, so long as adreet isadred, it is
held by the city in trust for the public, and cannot be lawfully appropriated to a mere private use; and, so
long asit is a dtreet, an abutting property holder may invoke relief to prevent its being devoted to
private purposes.

In the case of Fry v. O'Leary, 141 Wash. 465, 252 P. 111, at 113, 49 A.L.R. 1249, the court
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Stated:

“Wethink it isaso clear under the uniform weight of authority that one who is an abutting property
owner upon agtreet or dley, any portion or the whole of which is sought to be vacated, has a specia
right and avested interest in the right to use the whole of the street for ingress and egress, light, view,
and air, and if any damages are suffered by such an owner, compensation is recoverable therefor. It
follows, therefore, that if gppellants light, air, view or access is materidly diminished, as dleged in the
complaint, they are entitled to have the same passed upon by ajury regularly impaneled to determine the
amount thereof.” Citing cases.

It isfurther sated in the case of Fry v. O'Leary, 252 P. 113, supra:

“Respondents contend that the vested interest of an abutting property owner in a street extends only
to the middle of the street, and that therefore appellants are not abutting property owners as to the 13
feet vacated, which is across the street. But this position is untenable. Carried to itslogica conclusion,
the council could vacate al the street opposite gppellants property, leaving but a 30-foot Street, and ill
appellants have no cause for complaint because not abutting owners. Y et there can be no doubt that,
under most circumstances, property on a street only 30 feet in width would not be as vauable as on one
twice aswide, for there would be only haf as much space for light, air, view, and means of access. An
abutting property owner's vested interest is to the full width of the Street in front of his
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land, and he is entitled to use the whole thereof for egress and ingress, light, air, and view, and for any
subgtantial or materia diminution of any of these rights he is entitled to recover in damages.”

In Smith v. Centralia, 55 Wash. 573, 104 P. 797 at 798, the right of an abutting property owner to
the full width of the street was referred to in the following language:

“The rights which an owner of abutting property possessesin a street are different in kind from that
possessed by one whose interest is only that of aright of way dong a street. To close or partidly close
adreet affectstheright of ingress and egress to and from the property of an abutting owner. * * *”
Citing cases.

The ruling of the Minnesota Supreme Court in Adamsv. Chicago B. & N. R. Co., 39 Minn. 286,
39 N.W. 629, 633, 1 L.RA. 493, 12 Am.St.Rep. 644, is particularly enlightening on this question:

“Itis, however, hardly necessary to inquire how the lot owner gets his private right in the street; for it
is established law that he has a private right, which, as we have stated, all cases concede extends to the
necessity of access. Access to the lot is only one of the direct advantages which the street affords to it.
* * * The abutting lot owners have paid for the advantage of the street on the basis of that width, either
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in enhanced price paid for their city lots, or, if the street was established by condemnation, in the taxes
they have paid for the land taken. In such acasg, if the state or municipdity should attempt to cut the
street down to awidth of ten or fifteen feet, would it be an answer to objections by the lot owners, that
the diminished width would be sufficient for the mere purpose of accessto ther lots? It seems as though
the question suggedts the answer.”

In the case of Rensselaer v. Leopold, 106 Ind. 29, 5 N.E. 761, 762, and cases cited, it was held:
“That the owners of |ots abutting on a sireet have peculiar and distinct interest in the easement in the
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dreet, isawell established doctrine of law. * * * Thisright cannot be appropriated and taken from him
agang his consent without compensation.”

On the question of specia damages as st forth in plaintiff's complaint, Paragraph X V1, the case of
Brazell v. Seattle, 55 Wash. 180, 104 P. 155, 158, seems directly in point. The question presented by
the appeal was, asin the ingtant case, the sufficiency of the amended complaint. The city had closed the
opposite haf of the street from gppellants, leaving gppellants side open. The court stated:

“The appellants as the owners of lots abutting on the portion of East Aloha Street partidly vacated
and narrowed, suffered specia injury and damages, different in kind and not simply in degree from
that suffered by the community in general, and are entitled to maintain this action to enjoin such
vacation. Theright of the owner of acity lot to use the adjoining street to its full width iswell
established, unquestioned, and one of which he cannot be deprived without just compensation. It is as
much a property right asthe lot itsdlf.”

The judgment in the above case was reversed, and the cause remanded, with ingtructions to overrule
the demurrer.

The atorney for the defendants states in his answering brief that: “The sole question before the court
iswhether or not plaintiff is entitled to injunctive relief under the pleadings.”

[Headnote 3]

“Rights with respect to the use of highways may in a proper case be protected by injunction or
enforced by mandamus* * *. Injunction isaso available, asagenerd rule, to private individuals to
prevent unauthorized, unlawful, or improper uses or acts which would cause them specid or peculiar
injury.” 25 Am.Jur., sec. 243, page 536.

“It may be stated generdly that the office of an injunction is the protection of property and rights of

property.
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Asde from these broad genera statements, however, courts of equity, adthough an enumeration of the
subjects has in some cases been attempted by them, have generdly declined to lay down any rule which
shdl limit their power and discretion as to the particular cases in which injunctions shal be granted or
withheld, regard being given to the fact that it isimpossible to foresee dl the exigencies of society which
may require their aid and assstance to protect rights or redress wrongs. In fact it may be said that
interposition by restraining ordersis a matter of growth, and keeps pace with advancing civilization, and
the courts are continually finding new subjects for such rdief. * * * And where the right invaded, for
protection of which injunction is sought, is secured by statute or contract, thereis generdly no question
of the amount of damages, but simply of the right. On the other hand, a court of equity may interfere
by injunction to restrain a party from enforcing alegd right againg dl equity and conscience. * * *”

14 R.C.L. sec. 66, page 365.

Haintiff contends that compensation would be due regardiess of the nature of the purpose of this
appropriation, as set forth in plaintiff's second amended complaint, Paragraph X1V, whether public or
private, but feds that its question is made more firm by reason of the private character of the
exchange. Our Nevada statutes are worth perusing in regard to thisissue.

The pertinent part of sec. 9155, N.C.L.1929, reads:

“The private property which may be taken under this chapter includes: (2) Lands belonging to the
State, or to any county, or incorporated city or town, not appropriated to some public use. (3) Property
gppropriated to public use; provided, that such property shal not be taken unless for a more necessary
public use than to which it has been dready appropriated.”

Here the property was not taken for a more necessary public use. It was not taken for any public
use The

¥ 68 Nev. 307, 323 (1951) Teacher Bldg. Co. v. Las Vegas W

thirty (30) feet in question was given to aprivate individua depriving other individuas of aright to the
entire width of the street, aright which courts dmost unanimoudy declare to exist, and for which these
others are given aremedy in equity, or in law for damages.

Section 9156, N.C.L.1929, which reiterates for the most part the requirements of the property being
gpplied for amore necessary public use, reads, in addition:
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“Before property can be taken it must appear: 1. That the useto which it i< to be applied isause
authorized by law. 2. That the taking is necessary for such use. 3. If dready appropriated to some
public use, that the public use to which it isto be gpplied is a more necessary public use”

Respondent submits that the statute cited therein is not gpplicable. It was not the taking of the land,
elther public or private, for any use. It was a vacation of apart of a street upon petition signed by three
freeholders resding in the area after public hearing wherein it was determined by the governing body
that the public would not be materidly injured. Sec. 5063.29 N.C.L. providesin part:

“* * * that if upon public hearing the governing body is satisfied that the public will not be materidly
injured by such proposed vacation, it shal order such Street vacated. * * *”

[Headnote 4]

While the question of the necessity for closing a street or highway may belong exclusvey to the
legidative department of the government, gtill the question of public purpose or use remains subject to
court review. Asarule, in such cases, the court will permit the defendants to make the issue and present
evidencein support of it, unlessit is manifest from the pleadings and proceedings that such closing isfor
the public interest. See 25 Am. Jur., p. 418, sec. 120.

There are sufficient dlegationsin the complaint, if established by proof, to raise serious doubt asto
whether

¥ 68 Nev. 307, 324 (1951) Teacher Bldg. Co. v. Las Vegas W

the vacation was for the public interest. Thiswould not appear to be a case whereit is manifest that a
veacdion isfor the public interest.

The decison of the lower court sustaining the defendants demurrer to plaintiff's complaint is
reversed, and the case is remanded to the digtrict court for the entry of an order overruling defendants
demurrer to gppellant's complaint and directing defendants to serve and file their answer thereto within

such time as may appear proper.
Plantiff is alowed its codts.

Badt, C. J., and Merrill, J., concur.
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