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STATE OF NEVADA
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¥ 42 Nev.1,1(1918) V. L. & S. Co. v. District Court

[No. 2264]

VINEYARD LAND AND STOCK COMPANY (a Corporation), Petitioner and Relator, v. THE
DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
NEVADA, IN AND FOR THE COUNTY OF ELKO, and Honorable E. J. L. TABER, Digtrict
Judge of said Didrict Court, and W. M. KEARNEY/, as State Engineer of the State of Nevada,
Respondents.

[171 Pac. 166]

1. Condtitutional Lav—~Presumptionsin Favor of Act.

When a statute is assailed as being unconstitutional, every presumptionisin favor of itsvalidity, all doubts
must be resolved in itsfavor, and, unlessit is clearly in derogation of some constitutional provision, it must be
sustained.

2. Condgtitutional Law—Consderation by Courts of Policy of Law.

The courts, in considering the constitutionality of a statute, have nothing to do with the general policy of

the law.

3. Constitutional Law—Waters and Watercourses—Due Process—Nevada Water Law.

Printed from the Official Nevada Law Library from the Source™ Copyright ©
2001



Printed on: 10/20/01 Page # 2
Water law (Stats. 1913, c. 140), as amended by Stats. 1915, c. 253, providing that, subject to existing rights,
the water of all sources of supply belongsto the public, providing for the appointment of a state engineer, to
whom application may be made to appropriate any unappropriated water in a public stream, etc., and providing
that the state engineer, on his own initiative, or on application of one or more users of water of

¥ 42 Nev. 1,2 (1918) V. L. & S. Co. v. District Court W

any stream, may make an order for the determination of the relative rights of the water users, there being
provision for naotice, etc., isnot violative of federal Const. Amend. 14, prohibiting the taking of property without
due process of law.
4. Condtitutional Lav—Due Process—Adherence to Methods in Existence a Time of Adoption of
Condtitution.
It isnot therule in Nevadathat there can be no due process of law unless the methods, means, and
instrumentalities which were in existence at the time of the adoption of the Nevada constitution are adhered to.

5. Condtitutional Law—Water law—Encroachment on Judiciary—Jurisdiction of Digtrict Court.

Water law (Stats. 1913, c. 140), as amended by Stats. 1915, c. 253, providing that, subject to existing rights,
the water of all sources of supply belongsto the public, providing for the appointment of a state engineer, to
whom application may be made to appropriate any unappropriated water in a public stream, etc., and providing
that the state engineer, on his own initiative or on application of one or more users of water of any stream, may
make an order for the determination of the relative rights of the water users, there being provision for notice,
etc., isnot violative of Congt. art. 6, Sec. 6, providing that the district courts shall have original jurisdiction
in al caseswhich involve thetitle or the right of possession to, or the possession of, real property, even
though awater right isreal estate, since the entire proceedings under the water |law amount to nothing until a
copy of the order of determination of water rights of the state engineer isfiled in the office of the clerk of the
district court, thus operating as a complaint, the proceedings before the state engineer being nothing more than
the routine of preparing and filing the complaint in the district court, which invests the latter court with
jurisdiction to act.

6. Condtitutional Law—Separation of Powers of Government—\Water Law.

Water law (Stats. 1913, c. 140), as amended by Stats. 1915, c. 253, providing that, subject to existing rights,
the water of all sources of supply belongs to the public, providing for the appointment of a state engineer, to
whom application may be made to appropriate any unappropriated water in a public stream, etc., and providing
that the state engineer, on his own initiative, or on application of one or more users of water of any stream, may
make an order for the determination of the relative rights of the water users, there being provision for notice,
etc., isnot violative of Const. art. 3, Sec. 1, and art. 6, sec. 1, providing that the powers of government shall
be divided into three separate departments, the legislative, executive, and judicial, etc., and that the judicial
power of the state shall be vested in a supreme court, district courts, and justices of the peace, the act not
conferring judicial powers on the state engineer, since the procedure before him merely paves the way for an
adjudication by the district court.

Printed from the Official Nevada Law Library from the Source™ Copyright ©
2001



Printed on: 10/20/01 Page # 3

W 42 Nev.1,3(1918) V. L. & S. Co. v. District Court W

7. Eminent Domain—Compensation—Public Use—Water law.

Water law (Stats. 1913, c. 140), as amended by Stats. 1915, c. 253, providing that, subject to existing rights,
the water of all sources of supply belongsto the public, providing for the appointment of a state engineer, to
whom application may be made to appropriate any unappropriated water in a public stream, etc., and providing
that the state engineer, on his own initiative, or on application of one or more of the users of water of any
stream, may make an order for the determination of the relative rights of the water users, there being provision
for notice, etc., isnot violative of Const. art. 6, sec. 1, providing that private property shall not be taken for
public use without just compensation, since the law does not contemplate or suggest the taking of private
property for any public or any other use.

8. Waters and Watercourses—Condtitutionaity of Water Lav—Didgtribution of Water—Determination
of State Engineser.

Water law (Stats. 1913, c. 140), sec. 33, as amended by Stats. 1915, c. 253, sec. 3, providing that from and
after thefiling of the state engineer's order of determination with the clerk of the district court, and during the
hearing thereon, the waters of the stream in question may be distributed as indicated in the order of

determination, unless a stay bond be given, is not unconstitutional.

9. Condtitutiond Lawv—V ested Rights.
No person has avested right in any rule of law, nor can any one assert avested right in any particular mode
of procedure.

10. Congtitutional Law—Due Process—\Water Law.

Water law (Stats. 1913, c. 140), as amended by Stats. 1915, c. 253, is not unconstitutional, as permitting a
taking of property without due process of law, in that should an interested party fail to file objections, to the
determination of the state engineer asto water rights, with the clerk of the district court in which the engineer
filesa copy of hisorder of determination, and the court enters a decree in accordance with such order, such
decree will be tantamount to ataking of property without due process.

Petition for prohibition, on the relation of the Vineyard Land and Stock Company, a corporation,
againg the Digtrict Court of the Fourth Judicid Didtrict of the State of Nevadain and for the County of
Elko, E. J. L. Taber, Digtrict Judge of said Digtrict Court, and W. M. Kearney, as State Engineer of the
State of Nevada. Alternative writ vacated, and permanent writ denied, McCarran, C. J.,
dissenting.

W 42 Nev. 1,4 (1918) V. L. & S. Co. v. District Court

Charles B. Henderson and Carey Van Fleet, for Petitioner:

All of the sections of the act entitled “ An act to provide awater law for the State of Nevada, * * *”
(Stats. 1915, c. 253), are uncondtitutiona, null, and void: (1) as being in violation of the 14th
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amendment to the Condtitution of the United States; (2) as being in violation of article 1, section 8,
Condtitution of the State of Nevada; (3) as being in violation of article 3, section 1, Congtitution of the
State of Nevada; (4) asbeing in violation of article 4, sections 20 and 21, Congtitution of the State of
Nevada; (5) asbeing in violation of article 6, sections 1, 4, and 6, Condtitution of the State of Nevada;
(6) asbeing in violation of article 4, section 17, Condtitution of the State of Nevada.

Sad act isinoperative and void, in this That the title does not express, in any manner, shape or form,
the provisions contained in the body of the act; it is So ambiguous and uncertain that it amountsto no
titleat dl; it purportsto reped the water law of 1913 and to amend the water law of 1907, but it isin
such shgpe that it isimpossible for this court to ascertain the intention of the legidature in regard thereto.
Sadtitleisin violation of article 4, section 17, Condtitution of the Stete of Nevada, as aforesaid.

The water law of 1913 (Stats. 1913, p. 192) was amended by the amendatory act of 1915 (Stats.
1915, p. 378), and isinoperative and void for the reason that since the amendment the remaining
sections of the law of 1913 conflict with the amendatory sections of the law of 1915, more particularly
asfollows: Section 51 of the law of 1913 conflicts with sections 33, 34, 35, and 36 of the amendatory
act of 1915, and dl of the amendatory sections of the law of 1915 conflict with sections 45 and 46 of
the law of 1913.

By the amendatory act of 1915 dl right of appeal to this court from the decision of the digtrict court,
upon the hearing of the order of determination of the State engineer, is cut off.

W 42 Nev.1,5(1918) V. L. & S. Co. v. District Court

The law of 1913 (Stats. 1913, p. 192), as amended by the law of 1915 (Stats. 1915, p. 378), is
uncongtitutiona, null and void, in that sections 18 to 58 and 88a and 88b of said act as amended are
uncondgtitutiond, being violative of the sections of the congtitution of the United States and the
congtitution of the State of Nevada heretofore set forth. The water law of 1913 has been repeaed by
the amendatory act of 1915, and there is now no water law in force and effect in the State of Nevada.

Cheney, Downer, Price & Hawkins, Amici Curiae:

The water law of 1913, as amended, does not authorize the sate engineer to determine and establish
the severa rights of petitioner, or other gppropriators, whose rights to the use of water became vested
property rights prior to 1903, or prior to the approval of the water law of 1913, approved March 22,
1913. The legidative declaration contained in section 1 of said water law of 1913 isinsufficient to, and
does not, warrant or authorize the acts done and threatened to be done by the state engineer, for the
reason that the waters do not belong to the state, but belong to the United States government in its
sovereign and proprietary capacity. If the water law of 1913, as amended, does authorize and empower
the gtate engineer to hear, determine, and establish the severd rights and the relaive rights of petitioner
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and other gppropriators, al sections and parts of sections—to wit: sections 18 to 39, inclusive, and
sections 45, 51, 75 88a, 88b—are inhibited by and in contravention of the provisons of the federd and
date condtitutions, and are therefore uncongtitutiona and void.

“Whenever, by priority of possession, rights to the use of water for mining, agriculturd,
manufacturing, or other purposes, have vested and accrued, and the same are recognized and
acknowledged by the local customs, laws and decisions of the courts, the possessors and owners of
such vested rights shal be maintained and protected in the same.” Fed. Stats. Ann., val. 7, sec. 9, p.
1090. Appropriations made in the absence of redtrictions cannot be impaired by subsequent legidation,
but

¥ 42 Nev. 1,6 (1918) V. L. & S. Co. v. District Court ¥

such legidation would gpply only to gppropriations made after and in accordance with such legidation.
Coffin v. Left Hand Ditch Co., 6 Colo. 443; Arnold v. Stevenson, 2 Nev. 234; Haydon v. Board, 2
Nev. 371; O'Neal v. N. Y. M. Co., 3 Nev. 141; State v. Kruttschnitt, 4 Nev. 178; Torreyson v.
Board, 7 Nev. 19; Fitch v. Elko Co., 8 Nev. 271; Ex Parte Hewlett, 22 Nev. 333; PAmer v. R. R.
Com., 138 Pac. 997. “There are two sets of laws governing the appropriations of water in the State of
Oregon: Firgt, those relating to appropriations made prior to the time that the water code went into
effect; and, second, those governing appropriations made after it went into effect.” Kinney on Irrigation,
2d ed., vol. 4, sec. 1979.

The daim of ownership of dl “the water of al sources of water supply,” contained in section 2 of the
1913 datute, isthe first legidative declaration of the kind. Previous legidatures have been content to say
that “al natural watercourses and natural lakes, and the waters thereof, which are not held in private
ownership, belong to the state and are subject to appropriation for beneficia uses.” Stats. 1907, p. 30;
Stats. 1903, p. 24; Stats. 1899, p. 115. “Asit appears to us, from al sides of the question, the better
rule isto have these rights determined and authoritatively adjudicated in the first instance by the court.
But, paramount above al questions, it is better even to encourage litigation than that a citizen should be
deprived of his property unjustly. Kinney on Irrigation, 2d ed., vol. 3, sec. 1595. Title cannot be vested
by amerefiat of law. No property right was acquired by the legidative declaration in the Satute. “A
date cannot by its legidation redtrict the authority of the officers of the land department in the disposition
of the public lands of the United States or withhold from the grantees of the Unites States any of the
incidents of the transfer of the government title” Peyton v. Desmond, 129 Fed. 1; Bagnell v. Broderick,
13 Pet. 436, 450; Wilcox v. McConndll, 13 Pet. 498, 516; Irvinev. Marshall, 20 How. 558; Gibson v.
Chouteau,
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13 Wall. 92; Langdon v. Sherwood, 124 U. S. 74; Paige v. Peters, 70 Wis. 182; U. S. v. Rio Grande
Irr. Co., 174 U. S. 690; Rossmiller v. State, 124 Wis. 169.

Thewater law of 1913, as amended in 1915, is uncongtitutiond. Whether a power iswithin
condtitutiond limitsis to be determined by what can be done under it, not by what may be done. “It is
no answer to say that the power would not be arbitrarily or unreasonably exercised. It must be judged
by what can be done under it, not by what may be done under it.” Curtin v. Benson, 222 U. S. 78;
Sterrett & Oberle Packing Co. v. City of Portland, 154 Pac. 410; Stuart v. Palmer, 74 N. Y. 183.

The determination of vested property rights by the state engineer is inhibited by the congtitution. “The
form of the law by which an individud is deprived of a conditutiond right isimmeaterid. The test of its
condtitutiondity is whether it operates to deprive any person of aright guaranteed or given him by the
conditution. If it does, it is a nullity—whatever may beitsform.” Daviesv. McKeeby, 5 Nev. 369.

The proceedings to hear, determine and establish vested water rights are judicia. Southern Pacific Co.
v. Bartine, 170 Fed. 725; Wattles v. Baker County, 117 Pac. 417; Thorp v. Wollman, 1 Mont. 168;
Pecific Coast C. Co. v. Rillsbury, 153 Pac. 24; Farm. Inv. Co. v. Carpenter, 61 Pac. 258; People v.
Mallory, 63 N. E. 508; In Re Dunford, 53 Pac. 92; Fitch v. Board, 94 N. W. 952; People v. Dunn, 52
N. E. 572; Witter v. Cook County Comm., 100 N. E. 148; State v. Blaisdell, 132 N. W. 769; State v.
Brill, 111 N. W. 294.

The water law violates the due-process-of-law provisions of the congtitution of Nevada, as
construed and defined by the supreme court. To hear, determine and establish that one party is not
entitled to property which he clams, and that another party claming is entitled thereto, is to determine
and establish title or right of possession to, or the possession of, such property so involved and so
determined and established. Gibson v.

W 42 Nev. 1,8 (1918) V. L. & S. Co. v. District Court

Mason, 5 Nev. 283; Wright v. Cradlebaugh, 3 Nev. 341; Persing v. Reno B. Co., 30 Nev. 342; Bear
Lake County v. Budge, 75 Pac. 614; State v. Guilbert, 47 N. E. 551; Peoplev. Simon, 52 N. E. 910;
Brown v. Board, 50 Miss. 468.

Geo. B. Thatcher, Attorney-Generd, and W. M. Kearney, for Respondents:

The* State Water Law,” in controversy in this proceeding, isfound in full in chapter 140, Statutes of
Nevada, 1913, page 192, and in the amendments thereto at chapter 253, Statutes of Nevada, 1915,
page 378. Sections 1to 17, inclusive, may be called generd provisions with reference to the use and
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gppropriation of water, storage, andards of measurements, measurements, and the creation of the
office of state engineer. Sections 18 to 51, both inclusive, may for convenience be called the
adjudication provisons of the act, and have for their purpose the ultimate adjudication of dl water rights
upon any given stream system of al gppropriators thereon. Sections 52 to 58 provide for the
adminigration and regulation of the use of water through the office of the state engineer and through
various water commissioners. Section 59, and al the other sections of the act, in substance, provide and
regulate the method of making new appropriations of water, changes of points of diverson, generd fees,
etc. This section brings into controversy the congtitutiondity of the provisions of sections 18 to 51, both
inclusive, the adjudication provisions of the act. Generdly stated, these provisions provide a complete
system for the determination of the reative rights of al clamants upon al of the streams and stream
systems of the sate, having for its ultimate purpose afind adjudication, which will definitdly determine
and fix the title and right of every water user.

If the state, in the exercise of its police power, isto regulate the distribution to appropriators, it is
essentid that the relative rights of the various water users upon

W 42 Nev.1,9(1918) V. L. & S. Co. v. District Court

adream or stream system must be ascertained and definitely fixed. Under supervision of the Sate, no
control under its police power and no regulation of the distribution and use would be effective without
first making some determination of the relative rights, and this power of regulation and contral is clearly
within the scope of the police power of the state. Farmers . Ditch Co. v. Agricultura Ditch Co., 45
Pac. 444; Louden Irr. Co. v. Handy Ditch Co., 43 Pac. 535; Whitev. FarmersH. C. & R. Co., 31 L.
R. A. 828; Anderson v. Kearney, 37 Nev. 314, 336, 337, 338.

The act does not violate the due-process clause of the fourteenth amendment to the congtitution of
the United States or the due-process clause of the congtitution of Nevada, article 1, section 8. Weil on
Waters, 3d ed., secs. 1227, 1228, p. 1135; Spear v. Stephenson, 102 Pac. 367-372; Farm Investment
Co. v. Carpenter, 50 L. R. A. 744, 761; Anderson v. Kearney, supra; Pacific Livestock Co. v. Lewis,
217 Fed. 95.

The act does not violate section 1, article 3, of the congtitution of Nevada, providing for the
digtribution of the powers of the state government (Sawyer v. Dooley, 21 Nev. 390, 396; Anderson v.
Kearney, supra), nor isit in violation of sections 20 and 21. This has been too often decided to merit
discussion. The law applies equaly to al appropriators of water and to dl stream systems of the State,
and to dl actions brought under the act, and the Statute is neither a specid law nor class legidation within
the condtitutiond inhibitions. Youngsv. Hall, 9 Nev. 212; State v. Mining Co., 15 Nev. 234; State v.
Mining Co., 16 Nev. 432; State v. State Bank and Trust Co., 37 Nev. 456; Sawyer v. Dooley, 21
Nev. 391; Southern Pacific Co. v. Bartine, 170 Fed. 725; Mo. Pac. Co. v. Mackey, 127 U. S. 205;
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Chicago R. R. Co. v. Arkansas, 219 U. S. 453.
The act is not violative of the provisons of article 6 of the congtitution of Nevada. Farm Investment
Co. v. Carpenter, supra; Crawford Co. v. Hathaway, 67 Neb.

¥ 42 Nev. 1,10 (1918) V. L. & S. Co. v. District Court W

325; State v. State Bank and Trust Co., 31 Nev. 456; Anderson v. Kearney, supra. The distribution
and regulation of the use of water on a stream system pending the hearing in the district court is made in
accordance with the order of the state engineer, but it becomes only primafacie correct, and distribution
is made only in accordance therewith when filed in the court. So long asit remains in the hands of the
date engineer it amounts to nothing so far asit vests or divests the rights of any appropriator, or
regulates or controls the disposition, distribution and use of water. Furthermore, the order of
determination made by the state engineer and the hearings and proceedings provided by the statute
preliminary thereto are not “ cases in equity” or “cases at law” asthose terms are used in the sate
congtitution. Anderson v. Kearney, supra; In Re Slvies River, 199 Fed. 499; Pacific Livestock Co., V.
Lewis, supra

It is contended that the State of Nevada has no right or authority to pass the act in question, for the
reason that the government of the United Statesis the owner of al lands and water embraced and lying
within the boundaries of the sate, having come into the same under the treaty between the United States
and Mexico in 1848. This contention i< not tenable. The ownership of the United States of the public
landsin the various western states is not that of a sovereign; it is proprietary only, standing in the same
position with reference to ownership and rights as any private individud. U. S.v. R. R. Co., 27 Fed.
Cas. 686, Fed. Case No. 16114; Moorev. Smaw, 17 Cal. 199; People v. Shearer, 30 Cal. 645. A
grant from the United States of its public lands bounded on streams or other watersis to be construed
according to the laws of the state in which the land lies. Harden v. Jordan, 140 U. S. 371. On the
admisson of anew state, short lands or tide lands belong to the Sate. Shiveley v. Bowler, 152 U. S, 1.
Theright of the United States to the public lands and the power of sde in Congress confers no right to
grant lands on the banks of the Mobile River which were below high-water mark

¥ 42 Nev. 1,11 (1918) V. L. & S. Co. v. District Court W

at the time Alabama was admitted into the Union. Pollard v. Hagan, 3 How. 212. Cdlifornia, by virtue
of its admission to the Union, became the owner of the navigable rivers and the soil under same.
Mumford v. Wardwell, 6 Wall. 423. In the Sate is vested the waters of natura streams; but, even if that
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were not the law, the government of the United States has specificaly recognized the rights of
legidatures to regulate and control the waters, of natural streams within their boundaries. Act 1866, 14
U. S. Stats. a Large, 2551. “It is very evident that Congress intended, athough the language used is not
happy, to recognize as valid the customary law with respect to the use of water, which has grown up
among the occupants of the public lands under the peculiar necessities of their condition, and that law
may be shown by evidence of theloca custom, or by the legidation of the sate or territory or the
decisons of the court.” Basey v. Gallagher, 87 U. S. 670, 683.

By the Court, Coleman, J.:

Thisisapraceeding in prohibition. It appears from the petition that the Sate engineer, upon the
application of petitioner, initiated proceedings under the water law (Stats. 1913, p. 192, as amended by
Stats. 1915, p. 378) of this Sate, to determine, for administrative purposes the relative rights of the
appropriators of the water of the Salmon River and its tributaries, Stuated in Elko County, Nevada.

After the preiminary steps provided for in the statute had been complied with by the state engineer,
and after a copy of the order of determination made by him establishing the rdlaive rights of
appropriators of the water of said stream had been filed in the office of the clerk of the district court of
Elko County, and after an order had been made by that court fixing atime for hearing upon such order
of determination, these proceedings were ingtituted to prohibit said court from proceeding with such
hearing or taking any action whatever in the matter.

The act in question provides that, subject to existing

W 42 Nev. 1,12 (1918) V. L. & S. Co. v. District Court

rights, the water of dl sources of supply belongs to the public, and makes provison for the gppointment
of a date engineer, to whom gpplication may be made to appropriate any unappropriated water in a
public stream. It is provided also that the state engineer may, on his own initiative, or upon the
gpplication of one or more users of water of any stream in the state, make an order for the
determination of the relative rights of the water users of such stream; and by section 19 of theact it is
made the duty of the state engineer to publish for four weeks notices of such order and the date when
examination of the rights of water userswill begin, and notify dl clamants of rightsin the water of the
stream to make proof of their claims. Sections 20 and 21 provide for an independent investigation by
the tate engineer and the making of surveys and maps. Section 22 provides that after such investigation
is made, and maps, €tc., are filed, the state engineer shall give notice, by publication and by registered
mail, of the commencement of the taking of proofs by him and of the date prior to which the same must
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be filed. Section 33 of the amendatory act provides for the making by the state engineer of an order
determining the relative rights to the waters of the stream, a certified copy of which, together with the
origina evidence, shdl be filed with the clerk of the digtrict court, whereupon the court shal make an
order, fixing atime for a hearing upon such order of determination, which the state engineer shal cause
to be published for four consecutive weeksin one or more newspapers, and a copy of which he shall
send, by registered mail, to each party in interest. Interested parties may, pursuant to the act, five days
prior to the day set for hearing by the court, file with the clerk of the court exceptions to the order of
determination made by the state engineer. Section 35 of the amendatory act aso provides.

“The order of determination by the ate engineer and the statements or clams of claimants and
exceptions made to the order of determination shdl congtitute the

¥ 42 Nev. 1,13 (1918) V. L. & S. Co. v. District Court W

pleadings, and there shal be no other pleadings in the cause. If no exceptions shdl have been filed with
the clerk of the court as aforesaid, then on the day set for the hearing, on motion of the state enginesr,
or his attorney, the court shal enter a decree affirming said order of determination. On the day set for
hearing dl partiesin interest who have filed notices of exceptions as aforesaid shal gppear in person or
by counsd, and it shal be the duty of the court to hear the same or set the time for hearing, until such
exceptions are disposed of, and dl proceedings thereunder shall be as nearly as may be in accordance
with the rules governing avil actions”

Section 38 of the amendatory act reads.

“From and after the filing of the order of determination, evidence, and transcript with the county
clerk as aforesaid, and during the time the hearing of said order is pending in the digtrict court, the
division of water from the stream involved in such determination shal be made by the state engineer in
accordance with said order of determination.”

The operation of said order of determination may be Stayed, in whole or in part, by the giving of a
bond in an amount to be fixed by the judge of the district court.

The foregoing statement of the water law, together with such other provisons aswe may cdl
atention to in this opinion, are, we think, sufficient for afull understanding of the questionsinvolved in
this case.

The questions presented in this matter are not new; in fact, we think it may be said that the law
involved iswell settled adversdly to the contention of the petitioner. The purposes of the water law were
fully set forth by Norcross, J., in Ormsby County v. Kearney, 37 Nev. 314, 142 Pac. 803, where the
satute of 1913 (before amendments) was considered, and we will not undertake to restate them at
length, contenting ourselves by saying generdly that the moving cause therefor was to provide a method
whereby unappropriated water might be appropriated, and whereby the relative rights of existing
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W 42 Nev. 1,14 (1918) V. L. & S. Co. v. District Court

appropriators of the waters of the public streams of the state might be determined without grest delay
and expense to such appropriators, and to enable the Sate to supervise and administer the distribution
of such waters so that the greatest good might be attained therefrom for the development of our
agricultura resources.

In gpproaching the consideration of this case, we wish to say that the main questions upon which this
decison must turn were considered and determined in the interpretation of smilar laws, from which ours
was chiefly taken, in the following cases: In Re Willow Creek, 74 Or. 592, 144 Pac. 507, 146 Pac.
475; Pacific Live Stock Co. v. Lewis (D. C.) 217 Fed. 95; 1d., 241 U. S. 440, 36 Sup. Ct. 637, 60 L.
Ed. 1084; Farm. Inv. Co. v. Carpenter, 9 Wyo. 110, 61 Pac. 258, 50 L. R. A. 747, 87 Am. St. Rep.
918; Enterprise Irr. Digt. v. Tri-State Land Co., 92 Neb. 121, 138 N. W. 171. And the statutes now
under consderation were ably and exhaugtively analyzed in the case of Bergman v. Kearney (D. C.)
241 Fed. 884. Just here we may well say, as did the learned judge in Pecific Live Stock Co. v. Lewis
(D. C.) 217 Fed. 95, but with added force because of the decision of the Supreme Court of the United
States in the same case, supra, and the decision in the Bergman case, supra, “it would be mere
reiteration to attempt to add anything to what has dready been said on this subject.”

1, 2. Nor would it be out of place a the threshold of thisinquiry to cdl attention to the well-known
canons of congtruction when a gtatute is being assailed as being uncongtitutiond—namely, that every
presumption isin favor of the validity of the act, that al doubts must be resolved in its favor, and that
unlessit is clearly in derogation of some condtitutiond provison, it must be sustained. Itisdso a
well-known rule that the courts have nothing to do with the generd palicy of the law.

3. Wewill first congder the contention that the water law of 1913, as amended in 1915, is
unconditutiond in thet it isin violetion of the fourteenth amendment to the federal condtitution,
prohibiting the taking of property
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without due process of law. As stated, Norcross, J., set forth at length, in the case of Ormsby County v.
Kearney, supra, the purpose of the 1913 statute, and held that in so far as the same was adminigtrative
it wasvalid, and in thisview Tabot, C. J., concurred; but it was dso held in that case that, snce that
Satute sought to make the determination of the State engineer conclusive, subject to the right of apped,
and since no apped could be taken because of congtitutiond limitations, that portion of the act providing
for an appea was uncondtitutiond; hence the amendment of 1915, which provided for a course of
procedure in the digtrict court, by the state engineer, dmost identical with the procedure which is
provided for by the Oregon statute.

As we undergtand the contention of counsd, it is that that portion of the act which provides for the
procedure by the state engineer from the time of the filing by him of acopy of his order of determination
with the clerk of the didtrict court is void as not being due process of law. It certainly cannot be said that
thislaw isin violation of the congtitutiona provison mentioned because of failure to provide for the
giving of ample notice to dl interested parties, for we doubt if in the history of legi<lation an act was ever
passed in which so many safeguards were provided that a man might not be deprived of his property in
aproceeding without knowledge of such proceeding being brought to his attention. The first notice of
the proceedings under the water law is the publication for four weeks of an order granting a petition for
the determination of the relative rights of the usersto the waters of a public stream, and of atime when
the state engineer will begin to make examinations. This s followed by proceedings under section 22 of
the act, which provides for the publication of notice of the taking of testimony before the state engineer,
and in addition thereto requires him to serve upon each interested party personaly a copy of such
notice, or else to send it by registered mail; and after the taking of testimony before the Sate engineer is
completed, and an order of

W 42 Nev. 1, 16 (1918) V. L. & S. Co. v. District Court

determination of the water rights has been made by him, and a copy thereof filed with the clerk of the
digtrict court, that court must make an order fixing the time for the hearing upon such order of
determination. The order fixing the time of the hearing before the court must be published in one or more
newspapers once aweek for four consecutive weeks, and a copy thereof must also be sent by
registered mail to each of the parties whose interests can be affected by such proceedings.

Thusfar it will be seen that, before afinal decree can be entered by the court in the matter, an
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interested party, who is known, gets five different notices of the proceedings before a decree is entered,
whereasin an ordinary action to quiet title to rea estate a defendant receives only one notice of the
pendency of the suit. But, so that by no possible chance may afina decree affecting a person's water
right to his detriment be entered, it is further provided by section 13 that any person who has not been
served, and who has had no actual knowledge of the pendency of the proceedings, may, at any time
within sx months from the entry of the decree of the court, petition the court for rdlief. Thusit would
seem that the legidature took every precaution conceivable to prevent afina decree being entered,
affecting detrimentdly the rights of an interested party, without firgt giving him actud notice; for, as
provided by the statute, the water is distributed in accordance with the order of determination of the
dtate engineer as soon as a copy thereof isfiled in the office of the clerk of the didtrict court, unlessa
bond is given to stay such digtribution, in which event the stay is probably effective asto the party giving
the bond only. Surdly if the order of determination and the distribution of the water in accordance
therewith isaviolation of the rights of any person, it will not take him long to learn that he isbeing
deprived of hiswater, especidly if it be during the irrigating season; and, if any contest whatever is made:
inthe digtrict court, it is more than likely that no decree could be entered in less than Six

¥ 42 Nev. 1,17 (1918) V. L. & S. Co. v. District Court ¥

months from the time of the filing by the State engineer of his order of determination, in which event, and
with sx months therefrom in which to petition for relief, it will be seen that a least oneirrigating season
will have passed before the time will have expired for those who had no actual knowledge of the
pendency of such proceeding to petition for relief. If no contest is made, such person will have about
seven months from the time when the right of distribution accrued. Hence we see the remote posshility
of the passing of the six-month period after the entry of the decree of distribution without actua notice
thereof being brought to the knowledge of an interested party.

We have dready mentioned certain decisions which we think are controlling upon the questions
involved in the case at bar. To our mind, we might well base our conclusion upon the decisons cited
growing out of the Oregon datute and the Bergman case, supra, without giving further attention to the
points urged. As we understand the contention of the learned counsel who have appeared to assail the
congdtitutionality of the water law of Nevada, it is not claimed that the decisons construing the Oregon
gatute are not sound, but that they are not controlling because, as urged, the Oregon congtitution
empowers the legidature of that Sate to create atribund to take jurisdiction over just such proceedings
as provided for in the Oregon water code, and thet it is by virtue of such a congtitutiona provison that
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the water board in Oregon acquired jurisdiction to act, while in Nevada the condtitution (art. 6, sec. 1)
limitsthe judicia authority to certain designated courts, whereas the water law undertakes to confer
judicid authority upon the state engineer. Conceding that there is such a conditutiona provison in
Oregon as contended, certainly petitioner ought not to be able to find comfort in that fact, for the reason
that no contention was made in the Oregon case that the statute in question was vaid because of such
provison. On the other hand, the law was assailed upon the identical ground here urged, as

W 42 Nev. 1,18 (1918) V. L. & S. Co. v. District Court

pointed out in the opinion of the court, where it was said that it was contended that the Oregon statute
“undertakes to vest judicial power in a tribunal and officers not recognized by the constitution
(itdicsours).” In Re Willow Creek, supra We think this should suffice to show the utter lack of force of
the contention. The opinion in that case turned upon the point that the duties imposed upon the water
board were not judiciad in character, but & most were only quas-judicial; the court saying:

“The statute prescribing the duties to be performed by the water board and its membersin their
respective officid capacitiesin a determination of water rights does not confer judicia powers or duties
upon the board or such officersin any sense asindicated by the condtitution. Their duties are executive
or adminidrative in their nature. In proceedings under the statute the board is not authorized to make
determinations which are find in character. Their findings and orders are primafacie find and binding
until changed in some proper proceeding. The findings of the board are advisory rather than
authoritative. It is only when the courts of the state have obtained jurisdiction of the subject-matter and
of the persons interested, and rendered a decree in the matter determining such rights, that, strictly
gpeaking an adjudication or find determination is made. It might be said that the duties of the water
board are quasi-judicia in their character. Such duties may be devolved by law on boards whose
principd duties are adminidrative.”

Not only the cases growing out of the Oregon law, but al other cases growing out of Smilar satutes,
have held that the powers conferred upon the officid designated under the Satute to supervise and
adminigter the laws were, at most, quasi-judicial. Such was the holding in Farmers Inv. Co. v.
Carpenter, supra, whereit issaid:

“The determination required to be made by the board is, in our opinion, primarily adminisirative
rather than judicid in character. The proceeding isonein which a
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clamant does not obtain redress for an injury, but secures evidence of title to a valuable right, aright to
use a peculiar public commodity. That evidence of title comes properly from an adminigrative board,
which, for the Sate in its sovereign capacity, represents the public, and is charged with the duty of
consarving public aswdl as private interest. The board, it istrue, actsjudicidly, but the power
exercised is quad-judicia only, and such as, under proper circumstances, may appropriately be
conferred upon executive officers or boards. The jurisdiction bears some resemblance to that of the land
department of the government concerning the disposa of the public lands. That department is not
regarded as a court, or as a branch of the judicia department; nor isits jurisdiction upheld upon the
basis of any authority resding in Congress to establish courts. It is consdered as an adminigrative
department, and its powers are held to be quasi-judicia only. Orchard v. Alexander, 157 U. S. 372, 15
Sup. Ct. 635, 39 L. Ed. 737. There exists the same partiad resemblance to the state board of land
commissioners of our own state. State v. State Board of Land Commrs,, 53 Pac. 292, 7 Wyo. 478.
We are not persuaded that the act is void as conferring judicia power upon the board in violation of the
condtitution.”

But it is urged that that decision was of no weight in determining the question before the court, for the
reason that the Wyoming congtitution authorized the creation of atribuna with power to adjudicate
water rights. The Wyoming congtitution (art. 8, sec. 2) on that point reads:

“There shdl be congtituted a board of control, to be composed of the state engineer, and
superintendents of the water divisons, which shal, under such regulations as may be prescribed by law,
have the supervison of the waters of the state and of their gppropriation, distribution and diverson, and
of the various officers connected therewith. Its decisions to be subject to review by the courts of the
gate.”

So far as we are able to see, there is nothing in that
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section of the Wyoming congtitution conferring judicia power upon the board of control. To usit seems
clear that the power of the board is limited to the determination of questions of a quas-judicia nature,
such as may arisein the investigation and granting of permits to appropriate unappropriated water in a
public stream, and in the supervision and adminigtration of the ditribution of the waters of the public
dreams. There is awide difference between having authority to supervise and administer and having
authority to determine questions involving vested rights. The former may, we think, with propriety, be
left to an adminigtrative officer, while the latter is properly a question for the courts.
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Furthermore, from another standpoint we see no way of escgping the conclusion stated that no
judicid power was vested by the Wyoming congtitution in the board of control, for the reason that the
condtitution itsdlf satesjust wherethejudicia power of the Sateis vested. It reads:

“Thejudicid power of the state shall be vested in the senate Sitting as a court of impeachment, in a
supreme court, district courts, justices of the peace, courts of arbitration, and such courts asthe
legidature may, by genera law, establish for incorporated cities or incorporated towns.” Const. Wyo.
art. 5, sec. 1.

This provison limitsthe exercise of judicid power to the courts mentioned therein, so we think it
must be clear that the distinction sought to be made between the Wyoming statute and our statute
because of the fact that we have no provison in our congtitution such as article 8, section 2, of the
Wyoming condtitution is without support. See Bergman v. Kearney, supra. On this point the Supreme
Court of Nebraska, in consdering a statute Similar to ours prior to the amendment of 1915, says.

“In the face of these decisons, it hardly seems necessary to again consider the question, but we have
done 0, and have examined further authorities. It is amatter of common knowledge that both in the
adminidration
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of the laws of the United States and of the severa states, boards of individuals, for the purpose of
exercisng executive or adminidrative functions, are often compelled to inquire into and determine
questions requiring the exercise of powers judicid in their nature. Some of such determinations are
often, by virtue of the statutes defining the functions and power of the tribund, find and decisive, and
others are made reviewable by gpped to the courts. * * * Whether reviewable by the courts or not, the
exercise of such powers by tribunas of this nature has seldom been held to be aviolation of the
condtitution in this respect. McGehee, Due Process of Law, 162, 368; Reetz v. Michigan, 188 U. S.
505, 23 Sup. Ct. 390, 47 L. Ed. 563; Gardner v. Bonestell, 180 U. S. 362, 21 Sup. Ct. 399,45 L.
Ed. 574; Bates & Guild Co. v. Payne, 194 U. S. 106, 24 Sup. Ct. 595, 48 L. Ed. 894; People ex rdl.
Deneenv. Smon, 176 111. 165, 52 N. E. 910, 44 L. R. A. 801, 62 Am. St. Rep. 175; Farm Investment
Co. v. Carpenter, 9 Wyo. 110, 61 Pac. 258, 50 L. R. A. 747, 87 Am. St. Rep. 918; State v. Thorne,
112 Wis. 81, 87 N. W. 797, 55 L. R. A. 956; Gee Wo v. State, 36 Neb. 241, 54 N. W. 513; Lincoln
Medica Collegev. Poynter, 60 Neb. 228, 82 N. W. 855. We are satisfied with the concluson reached
by this court in the cases cited, which were followed in Farmers Cana Co. v. Frank, 72 Neb. 136, 100
N. W. 286, and see no reason to change our conclusion in thisrespect.” Enterprise Irr. Dist. v.
Tri-State Land Co., 92 Neb. 121, 138 N. W. 179.

But it is contended that since nothing is said in the congtitution of Nebraska about irrigation, and
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since the doctrine of riparian rights existed in Nebraska, the case just quoted from should not be
consdered as an authority by this court. We fall to see the force of this contention. As we understand
the law, unless the state or federal condtitution prohibits legidation upon a subject, the power of the
legidature is plenary; and the legidature of Nebraska, evidently being of this view, passed an irrigation
act. Thisact wasfirgt brought to the attention of the supreme court of that Satein the

¥ 42 Nev. 1,22 (1918) V. L. & S. Co. v. District Court W

case of Crawford v. Hathaway, 60 Neb. 754, 84 N. W. 271, where the court gave it scant
consideration. On an application for arehearing, the satute was more fully considered. 61 Neb. 317,
85 N. W. 303. Another rehearing was had in the case, where the full scope of the act was set out.
Upon this rehearing the former opinions were reversed, and it was held that the irrigation act was
congtitutional, but that no vested riparian rights could be violated. 67 Neb. 325, 93 N. W. 781, 60 L.
R. A. 889, 108 Am. St. Rep. 647. In that opinion it was aso held that as to unappropriated water the
act in question controlled, and that vested riparian rights might be condemned under the right of eminent
domain. Following the case just mentioned was the case of Enterprise Irr. Digt. v. Tri-State land Co.,
from which we have quoted supra.

We are unable to see the force of the distinction sought to be made between the Nebraska statute
and the Nevada gtatute. The fact is that the congtitution of neither of these states has aword to say
about irrigation, but in Nevada the courts “took the bull by the horns,” and in effect repealed the
doctrine of riparian rights without awaiting the action of the legidature (Reno Smelting Works v.
Stevenson, 20 Nev. 269, 21 Pac. 317,4 L. R. A. 60, 19 Am. St. Rep. 364), whilein Nebraska it was
|eft for the legidature to pass an irrigation act.

The only difference between the condtitutions of Wyoming and Nebraska and that of Nevada, so far
asto warrant adifferent conclusion as to the Nevada statute of 1913, is that thereis nothing in the
condtitutions of the first two states prohibiting an apped from the order of distribution made pursuant to
the water laws of those states, while in Nevada the condtitution prohibits such a proceeding; hence,
snce the amendment of 1915, the reasoning and logic of the Wyoming and Nebraska cases gpply with
full force to the Stuation now presented to us.

It isaso contended, if we correctly understand counsdl, that there can be no due process of law

exceptineg
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proceeding in court, where summonsiis regularly issued and served in accordance with the usud
practice in actions pending in such tribunals. While we do not deem it necessary to determine this
question, for the reason that we think, as will be shown later, that the red proceeding wherein an
adjudication is made is after the proceedings are indituted in the district court, however, as pointed out
by Norcross, J., in his opinion in the Ormsby County case, supra, the Supreme Court of the United
States, to which we must look for afind interpretation of the federal condtitution, took the contrary
view. In that case Mr. Justice Norcross quoted from Balch v. Glenn, 85 Kan. 735, 119 Pac. 67, 43 L.
R. A. (N. S) 1080, Ann. Cas. 19133, 406, asfollows:

“It has been held by the Supreme Court of the United States that the phrase * due process of law'
does not necessarily mean ajudicia proceeding. McMillanv. Anderson, 95 U. S. 37, 24 L. Ed. 335.
On the other hand, it does not necessarily mean a specid tribuna created for the express purpose of
hearing the merits of the particular controversy. Where ample notice is provided which givesto the
property owner an opportunity to have a hearing in any court of competent jurisdiction before his
property is affected, heis afforded due process of law.”

See, also, Reetz v. Michigan, 188 U. S. 507, 23 Sup. Ct. 391, 47 L. Ed. 563; 8 Cyc. 1084; 6 R.
C.L.p.459.

4. Counsdl seem to labor under the impression that there can be no due process of law unless the
methods, means, and ingrumentaities which were in existence at the time of the adoption of our
condtitution are adhered to. Such was never the rule in Nevada, as shown by the opinion in the case of
Satev. Millain, 3 Nev. 466, whereit issaid:

“Counsd further indgts that a condtitutiona right of defendant's is violated, because the indictment
does not conform to the requirement at common law, and founds his objections on a part of section 8,
aticle 1, of the state congtitution, which provides that no person shall

W 42 Nev. 1, 24 (1918) V. L. & S. Co. v. District Court W

be deprived of life, liberty, or property, without due process of law. The same rights are preserved in
aticle 5 of Amendments to the Congtitution of the United States, which isheld to be aredriction of the
government of the United States and the proceedings of the federa courts, and does not apply to the
date governments. But thisis of no moment, as we observe the same provision obtainsin the state
condtitution. It has been universdly held, under alike condtitutional restriction, that it does not mean ‘the
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process, or, otherwise expressed, ‘the proceeding,’ shall be the same as pursued a common law, but
that the mode and manner of their procedure may be regulated and prescribed by statute.”

A similar rule has aso been adopted by the Supreme Court of the United States, as shown in the
well-considered case of Hurtado v. State of California, 110 U. S. 516, 4 Sup. Ct. 111, 292, 28 L. Ed.
232, where the question is consdered at length. In that case the court quotes gpprovingly from Rowan
v. State, 30 Wis. 129, 11 Am. Rep. 559, asfollows:

“But its design was not to confine the states to a particular mode of procedure in judicia
proceedings, and prohibit them from prosecuting for felonies by information, ingtead of by indictment, if
they chose to abalish the grand jury system. And the words * due process of law,’ in this amendment, do
not mean and have not the effect to limit the powers of the state governments to prosecutions for crimes
by indictments, but these words do mean law in its regular course of administration according to
prescribed forms and in accordance with the generd rules for the protection of individud rights.
Adminigration and remedid proceedings must change, from time to time, with the advancement of legd
science and the progress of society; and, if the people of the sate find it wise and expedient to abolish
the grand jury and prosecute al crimes by information, thereis nothing in our State condtitution * * * and
nothing in the fourteenth amendment to

W 42 Nev. 1, 25(1918) V. L. & S. Co. v. District Court W

the congtitution of the United States which prevents them from doing s0.”

See, dso, 8 Cyc. 1090, and cases cited in note 2.

Without consdering the question at greater length, we think the contention of counsd, that the
datutes mentioned are in violation of the fourteenth amendment, is fully and completely answered in the
opinion in Bergman v. Kearney, supra, wherein the court quotes copioudy from the Oregon and federa
decisions, and we content oursalves with calling attention to that opinion.

5. Butitissad that awater right isred estate, and hence the provisonsin the water law of 1913, as
amended in 1915, authorizing the proceedings here sought to be prohibited, are in violation of section 6,
aticle 6, or our congtitution, wherein it is provided:

“The didrict courts in the severd judicid didtricts of this sate shal have origind jurisdictionin dl
cas=sin equity; asoin al cases at law which involve thetitle or the right of possesson to, or the
possession of, red property. * * *”

Conceding for the purposes of this case that awater right is real property, we are unable to see
wherein the law in question isin any way in violation of the provision of the condtitution which we have
quoted. The fact of the matter isthat the entire proceedings amount to nothing until a copy of the order
of determination of the state engineer isfiled in the office of the cerk of the didtrict court. When this
document isfiled in that office it operates as and has the force and effect of acomplaint, and from the
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time of the filing thereof the water of the public stream concerning which the order is made is divided
among claimants according to the terms of such order, unless abond is given pending a decree of the
digtrict court. Assaid in Pecific Live Stock Co. v. Lewis, 241 U. S. 440, 36 Sup. Ct. 637, 60 L. Ed.
1084.

“A serious fault in this contention is that it does not recognize the true relation of the proceeding
before the

¥ 42 Nev. 1, 26 (1918) V. L. & S. Co. v. District Court W

board to that before the court. They are not independent or unrelated, but parts of a single Satutory
proceeding, the earlier stages of which are before the board and the later stages before the court. In
notifying dlaimants, taking statements of daim, receiving evidence, and making an advisory report, the
board merely paves the way for an adjudication by the court of dl therightsinvolved. Asthe
supreme court of the state has said, the board's duties are much like those of areferee. * * * That the
state, consstently with due process of law, may thus commit the preliminary proceedings to the
board and the final hearing and adjudication to the court is not debatable.” (Italics ours.)

If thislanguage means anything, it means that the adjudication—the determination, the decree—is
made by the court; and the proceedings before the water board in Oregon, to which the state engineer
in Nevada holds rdatively the same position, is nothing more than the routine of preparing and filing the
complaint in the court, which invests the court with jurisdiction to act.

Suppose the water law had provided that the attorney-genera might proceed exactly asit now
provides that the state engineer may proceed, up to the point of the making by the state engineer of an
order of determination, and in lieu of the proceeding provided under the law as it now stands, from the
time of making the order of determination, had provided that the attorney-generd should, from the
information to be gathered in the same manner as now provided by law, prepare and file in the digtrict
court acomplaint setting forth subgtantialy the same facts contained in the State engineer's order of
determination, and that from the filing thereof the proceedings thereupon should be identicdly the same
as those now contemplated by the water lav—uwould any one ingst that any condtitutiond right would
be violated? We think not. Y et, what is the difference between conferring such power upon the state
engineer and the attorney-genera? We see no difference.

We do not accept radical changes without protest. I
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Printed from the Official Nevada Law Library from the Source™ Copyright ©
2001



Printed on: 10/20/01 Page # 21
adatute radicdly different from anything to which we have been accustomed is enacted, the average
lawyer becomes darmed and a once brands it as uncongtitutiond. Lawyers generaly were very much
excited and darmed when the statutes of the various States creating railroad commissions, corporation
commissions, indugtrid insurance commissions, and the like, were enacted. They considered them not
only uncongtitutiona but revolutionary. Lawyers do not fed that way about the matter today, because
they heve become used to such statutes. We do not wish to be misunderstood as saying that we can
make an uncondtitutiond act condtitutiona merely by becoming familiar with its workings. We smply
desre to impress forcibly our illugtration relative to a statute providing for a proceeding by the
attorney-generd.

We are too prone to view legidation as uncongtitutional, unmindful of the fact that, unless a atute
violates the | etter or spirit of some portion of the congtitution, it should be upheld. We think every
lawyer and judge in the land could profit by areading of the magnificent address of Geo. B. Rose,
which appears in Case and Comment for October, 1917, in which he says:

“If we undertake to make the condtitution a dam to stem the tide of human progress, we may be sure
that it will be swept away. It should not be an obstruction. It should be the broad channd, with high and
well-defined banks, between which the stream of progress may flow on forever in calm and mgestic
strength. * * * These hidebound congtructions are unnecessary, and they imperil the existence of
condtitutional government. The condtitutional guaranties must be maintained; but the only way to maintain
them isto mold them to the requirements of modern civilization. They must be reins to guide the chariot
of progressin the road of safety, not barriers acrossits track.”

6. Itisaso contended that the water law isvoid becauseit isin violation of section 1, article 3, and
section 1, article 6, of the state congtitution. These sections read:

W 42 Nev. 1, 28 (1918) V. L. & S. Co. v. District Court

“The powers of the government of the State of Nevada shdl be divided into three separate
departments—the legidative, the executive, and the judicia; and no persons charged with the exercise
of powers properly belonging to one of these departments shal exercise any functions gppertaining to
either of the others, except in the cases herein expresdy directed or permitted.” Sec. 1, art. 3.

“Thejudicia power of the dtate shdl be vested in a supreme court, didtrict courts, and in justices of
the peace. The legidature may aso establish courts, for municipa purposes only, in incorporated cities
and towns.” Sec. 1, art. 6.

The point which is made is that the legidature attempted by the terms of the water law to confer
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judicid powers upon the state engineer, whereas the condtitution limits the exercise of such powersto
the courts provided for in the congtitution. This question was considered at length in the Ormsby County
case, supra, in the opinion of Norcross, J., where he held that the view now urged was not well taken,
though a mgority of the court took the contrary view. But, conceding that the conclusion of the mgority
of the court was correct, the reason which justified such conclusion does not exist under the law as
amended in 1915, because, as we have shown, the procedure before the state engineer leading up to
the determination by the digtrict court Smply “ paves the way for an adjudication by the court,” and isin
no sense ajudicid proceeding.

7. Itisdso urged that the water law is unconstitutiond, in thet it isin violation of section 8, article 1,
of the state congtitution, which provides, inter dia, “nor shall private property be taken for public use
without just compensation. * * *” We are of the opinion that there is not the least foundation for this
contention. Nowhere does the law contemplate or suggest the taking of private property for public or
any other use. Section 2 of the water law expressy provides that, subject to existing rights, water may
be appropriated, while
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section 84 expresdy prohibits theimpairing of vested rights. The sole purpose of the law isto make
definite, certain, and secure the rights which have dready vested, to provide a method of determining if
there is any unappropriated weter in the public streams of the state, and, if so, to enable persons
desirous of so doing to appropriate the same, and to see that the water is distributed in accordance with
the rights of appropriators as they actualy exist.

8, 9. Itisdso suggested by counsd that the act is void because that portion of section 33, as
amended, which provides that from and after the filing of the order of determination with the clerk of the
digtrict court, and during the hearing thereon, the waters of the stream in question may be distributed as
indicated in the order of determination (unless a stay bond be given) is uncongtitutional. We are unable
to agree with this contention. As said in Pacific Live Stock Co. v. Lewis, 214 U. S. 440, 36 Sup. Ct.
637, 60 L. Ed. 1084:

“The proceeding in question is a quasi-public proceeding, set in motion by a public agency of the
gate. All claimants are required to appear and prove their clams, no one can refuse without forfeiting
hiscdam; and al have the same rdation to the proceeding. It isintended to be universad and to resultin a
complete ascertainment of dl existing rights, to the end: First, that the waters may be distributed, under
public supervison, among the lawful claimants according to their repective rights without needless
waste or controversy; second, that the rights of all may be evidenced by appropriate certificates and
public records, always readily accessble, and may not be dependent upon the testimony of witnesses
with its recognized infirmities; and, third, that the amount of surplus or unclamed water, if any, may be
ascertained and rendered available to intending appropriators. Referring to a situation resembling that to
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which this proceeding is addressed, the Supreme Court of Maine said, in Warren v. Westbrook
Manufacturing Co., 88 Me. 58, 66, 33 Atl. 665, 35L. R. A. 388, 51 Am. St.
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Rep. 372: ‘' To make the water power of economic value, the rights to its use, and the divison of its use,
according to those rights, should be determined in advance. This prior determination is evidently
essentid to the peaceful and profitable use by the different parties having rights in a common power. To
leave them in their uncertainty—to leave one to encroach upon the other, to leave each to use as much
as he can, and leave the other to sue at law after the injury—is to leave the whole subject-matter to
possible waste and destruction.’ In congdering the purpose of the tate in authorizing the proceeding the
Supreme Court of Oregon said in Re Willow Creek, 74 Or. 592, 613, 617, 144 Pac. 505, 146 Pac.
475: ' To accelerate the development of the State, to promote peace and good order, to minimize the
danger of vexatious controversies wherein the shovel was often used as an instrument of warfare, and to
provide a convenient way for the adjustment and recording of the rights of the various clamantsto the
uce of the water of a stream or other source of supply at a reasonable expense, the state enacted the
law of 1909, thereby to alimited extent caling into requisition its police power. * * * Water rights, like
al other rights, are subject to such reasonable regulations as are essential to the generd welfare, peace,
and good order of the citizens of the State, to the end that the use of water by one, however absolute
and unqudified hisright thereto, shal not be injurious to the equa enjoyment of others entitled to the
equa privilege of usng water from the same source, nor injurious to the rights of the public.”

In view of the character of the proceeding, there is no question but that the legidature could provide
thet, upon thefiling of a certified copy of the order of determination with the clerk of the didtrict court,
the waters of the stream system might, from the date of the filing thereof, be distributed according to its
terms unless a stay bond be given. But we do not concede that, if the proceeding were not a
quasi-public one, cdling into requisition the police power of the Sate, a gatute providing for such a
proceeding would be uncongtitutional. In many cases,
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under our practice, the court may, upon the giving of abond, issue atemporary injunction before
summons is served or notice is given to the defendant. The state and municipa corporations generaly
are, under our statute, exempted from giving bond in certain proceedings in court. No person has a
vested right in any rule of law (New York C. R. Co. v. White, 243 U. S. 188, 37 Sup. Ct. 247, 61 L.
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Ed. 667, L. R. A. 1917d, 1, Ann. Cas. 1917D, 629); neither can any one assert avested right in any
particular mode of procedure (Boise Irr., etc., Co. v. Stewart, 10 Idaho, 58, 77 Pac. 25, 321; Lewiss
Sutherland Stat. Congt., 2d Ed., sec. 674). What sanctity is there in requiring abond in a proceeding in
court that the sovereign people may not, through the legidature, dispense with unlessinhibited by the
congtitution? We know of none, nor do we know of any provison of the congtitution which regtricts the
right of the legidature in that regard.

10. Itiscontended that, should an interested party fail to file cbjections with the clerk of the didtrict
court in which the state engineer files a copy of his order of determination, and the court enters a decree
in accordance with such order of determination, such decree would be tantamount to a taking of
property without due process of law. If what we have said of the character of the proceedings up to and
including the filing of the copy of the order of determination with the clerk of the didtrict court is sound,
we fail to see wherein an interested party who fails to file such exceptions would be in aworse position
than the defendant in the ordinary suit in the didtrict court who fails to plead when duly summoned, and
againg whom a default judgment is entered. Y et no one would contend that such default judgment, in
the ordinary suit, would be equivalent to taking property without due process of law.

It is suggested a0 that certain other sections of the water law are uncongtitutiona. The sections
mentioned are independent, and, whether congtitutional or uncondtitutiond, can in no way affect the
result upon this hearing. When the congtitutionality of these sectionsis
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presented in an action in which the determination of their validity is essentia to a dispostion of the case,
we will consder and digpose of the question involved.

We are congtrained to say thet, in view of the fact that the State engineer initiated the proceedings
now sought to be restrained upon petition of applicant for this writ, the question arises whether we
would not be judtified in denying the writ without passing upon its merits; but, in view of the Satewide
importance of the attack upon the condtitutiondity of the water law, we have decided to dispose of the
meatter upon its merits.

It is ordered that the aternative writ of prohibition heretofore issued in this matter be vacated, and
that the permanent writ asked for be denied.

Sanders, J.: | concur.

McCarran, C. J.,, dissenting:
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| dissent.

Inasmuch as this case was originaly assigned to the writer to prepare the opinion of the court, we
have transformed our origind draft into this dissenting opinion, adding thereto such observations aswe
deem proper in view of the atitude of the prevailing opinion.

Thisisan origina proceeding in prohibition. From the petition it appears that the State engineer,
proceeding under the water law of this state as enacted in 1913 and as amended in 1915, has made and
filed with the dlerk of the digtrict court of EIko County a certain order of determination, establishing
certain water rights, or rights to the use of water on the Salmon River and its tributaries, anong which
are the water rights of petitioner.

Petitioner dleges that it and its predecessorsin interest, being the owners of large tracts of land aong
the Salmon River, have acquired and maintained vested rights to the use of water upon these lands, and
such acquidition was made prior to the enactment of a Statue creeting the office of state engineer and
defining his
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powers and duties. As a basis for the petition, the uncongtitutiondity of the statute of 1913 and 1915 is
declared. The atute itsdf contains some eghty-odd sections, many of which are not involved in the
proceedings here. | shal limit my congderation in this dissenting opinion to those sections of the statute
which by reason of the nature of the proceedings are directly involved. The reply to the petition for the
writ admits the act of the state engineer in filing his orders of determination with the clerk of the ditrict
court. Hence that order of determination, the manner in which it was brought about, its force and effect,
are the subjects of inquiry. For this purpose we review and set up certain sections of the satute, some
of which, athough disconnected or having intervening sections, must be consdered together inasmuch
asthey operate jointly.

Section 29 provides:

“Should any person claming any interest in the stream system involved in the determination of
relaive rights to the use of water, whether claiming under vested title or under permit from the state
engineer, desire to contest any of the statements and proof of claims filed with the state engineer by any
clamant to the waters of such stream system, as herein provided, he shdl, within twenty days after said
evidence and proofs, as herein provided, shall have been opened to public inspection, or within such
further time as for good cause shown may be alowed by the state engineer upon application made prior
to the expiration of said twenty (20) days, in writing notify the state engineer, stating with reasonable
certainty the grounds of the proposed contest, which statement shall be verified by the affidavit of the
contestant, his agent or attorney. * * *”

Section 30, as amended by the act of 1915, isasfollows:
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“The state engineer shdl fix atime and place for the hearing of said contest, which date shdl not be
less than thirty (30) days nor more than sixty (60) days from the date the notice is served on the persons
who are parties ta the contest. Said notice may be sent by registered

W 42 Nev. 1, 34 (1918) V. L. & S. Co. v. District Court

mall to the person, and the receipt thereof shdl condtitute valid and lega service. Said notice may dso
be served by the state engineer, or by any person qudified and competent to serve subpenas asin civil
actions, gppointed by him, and returns thereof made in the same manner asin civil actionsin the didrict
courts of the gate. The state engineer shal have power to adjourn hearings from time to time upon
reasonable notice to al parties interested and to issue subpenas and compel the attendance of witnesses
to tedtify at such hearings, which shal be served in the same manner as subpenasissued out of the
digtrict courts of the state. He shall have the power to administer oaths to witnesses. In the case of
neglect or refusal on the part of any person to comply with any order of the State engineer or any
Subpena, or on the refusal of any witness to testify to any matter regarding which he may be lawfully
interrogated, it shal be the duty of the digtrict court of any county, or any judge thereof, on application
of the state engineer, to issue attachment proceedings for contempt, as in the case of disobedience of a
subpenaissued from such court, or arefusa to testify therein. Said witnesses shall receive fees asin civil
cases, the costs to be taxed in the same manner asin civil actionsin this Sate. The evidence in such
proceedings shall be confined to the subjects enumerated in the notice of contest and answer and reply,
when the same are permitted to be filed. All testimony taken at such hearings shall be reported and
transcribed inits entirety.”

Section 33, as amended by the act of 1915, provides:

“As soon as practicable after the hearing of contests, it shal be the duty of the state engineer to
make, and cause to be entered of record in his office, an order determining and establishing the severd
rights to the waters of said stream: provided, however, that within sixty days after the entry of an order
establishing water rights, the state engineer may, for good cause shown, reopen the proceedings and
grant arehearing. Such order of determination shall be certified to by the state
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engineer, and as many copies as required printed in the state printing office. A copy of said order of
determination shall be sent by registered mail, or ddlivered in person, to each person who has filed proof
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of claim, and to each person who has become interested through intervention or as a contestant under
the provisons of section 26 or section 29 of thisact.”

Section 34, as amended by the act of 1915, has to do with the filing of the order of determination
made by the Sate engineer. It isasfollows:

“As soon as practicable thereafter a certified copy of the order of determination, together with the
origina evidence and transcript of testimony filed with, or taken before, the state engineer, as aforesaid,
duly certified by him, shal be filed with the clerk of the county, as ex officio clerk of the district court, in
which said stream system is Stuated, or, if in more than one county but al within one judicid digtrict,
then with the said clerk of the county wherein reside the largest number of partiesin interest. But if such
dream system shdl bein two or morejudicid didricts, then the Sate engineer shdl notify the ditrict
judge of each of such judicid digtricts of hisintent to file such order of determination, whereupon, within
ten days after receipt of such notice, such judges shal confer and agree where the court proceedings
under this act shdl be held and upon the judge who shdl preside, and on natification thereof the state
engineer shdl file said order of determination, evidence, and transcripts with the clerk of the court so
designated; provided, that is such didrict judges fail to notify the State engineer of their agreement, as
aforesaid, within five days after the expiration of such ten days, then, and in that event, the Sate engineer
may file such order of determination, evidence, and transcript with the clerk of any county he may elect,
and the didtrict judge of such county shdl have jurisdiction over the proceedings in relation thereto. In dl
ingtances a certified copy af the order of determination shal be filed with the county clerk of each
county in which such stream system, or any
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part thereof, is situated. Upon the filing of the certified copy of said order, evidence, and transcript with
the clerk of the court in which the proceedings are to be had, the state engineer shall procure an order
from said court setting the time for hearing. The clerk of such court shall immediatdly furnish the state
engineer with a certified copy thereof. It shdl be the duty of the state engineer immediately thereupon to
mail acopy of such certified order of the court, by registered mail, addressed to each such party in
interest a hislast known place of resdence, and to cause the same to be published at |east once a week
for four consecutive weeks in some newspaper of generd circulation published in each county in which
such stream system or any part thereof is located, and the State engineer shdl file with the clerk of the
court proof of such service by registered mail and by publication. And such service by registered mail
and by publication shal be deemed full and sufficient notice to al partiesin interest of the date and
purpose of such hearing.”

Section 35, as amended by the act of 1915, provides:

“At least five days prior to the day set for hearing al partiesin interest who are aggrieved or
disstisfied with the order of determination of the state engineer shdl file with the clerk of said court
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notice of exceptionsto the order of determination of the state engineer, which notice shal state briefly
the exceptions taken, and the prayer for relief, and a copy thereof shall be served upon or transmitted to
the state engineer by registered mail. The order of determination by the state engineer and the
gatements or claims of claimants and exceptions made to the order of determination shal condtitute the
pleadings and there shdl be no other pleadingsin the cause. If no exceptions shdl have been filed with
the clerk of the court as aforesaid, then on the day set for the hearing, on mation of the state engineer,
or hisattorney, the court shall enter a decree affirming said order of determination. On the day set for
hearing dl partiesin interest who have filed notices of exceptions as aforesaid shdl appear in person or
by counsd, and it
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shdl be the duty of the court to hear the same or st the time for hearing, until such exceptions are
disposed of, and dl proceedings thereunder shall be as nearly as may be in accordance with the rules
governing civil actions”

Section 36, as amended by the act of 1915, provides.

“For further information on any subject in controversy the court may employ one or more qualified
persons to investigate and report thereon under oath, subject to examination by any party ininterest as
to his competency to give expert testimony thereon. The court, may, if necessary, refer the case or any
part thereof for such further evidence to be taken by the state engineer as it may direct, and may require
afurther determination by him, subject to the court's ingtructions. After the hearing, the court shal enter
adecree affirming or modifying the order of the state engineer. Upon the hearing the court may assess
and adjudge againgt any party such costs as it may deem just and equitable, or may assessthe costsin
proportion to the amount of water right alotted. Appeals from such decree may be taken to the
supreme court by the state engineer or any party in interest, in the same manner and with the same effect
asincivil cases”

Section 38, as amended by the act of 1915, provides

“From and after thefiling of the order of determination, evidence, and transcript with the county
clerk as aforesaid, and during the time the hearing of said order is pending in the didtrict court, the
divison of water from the stresm involved in such determination shal be made by the State engineer in
accordance with said order of determination.”

Section 39, as amended by the act of 1915, provides:

“At any time after the order of determination, evidence and transcript has been filed with the clerk of
the court, as aforesaid, the operation of said order of determination may be stayed in whole or in part
by any party upon filing abond in the court wherein such determination is pending in such amount asthe
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judge thereof may prescribe, conditioned that such party will pay dl
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damage that may accrue by reason of such determination not being enforced, pending decree by said
court. Immediately upon the filing and gpprova of such bond, the clerk of the court shdl tranamit to the
date engineer a certified copy of such bond, which shdl be recorded in the records of his office, and he
shdl act in accordance with such stay.”

Section 45 of the act isasfollows:

“Inany suit which may be brought in any digtrict court in the Sate for the determination of aright or
rights to the use of water of any stream, al persons who claim the right to use the waters of such stream
and the stream system of which it isa part shdl be made parties. When any such suit has been filed, the
court shal, by its order duly entered, direct the state engineer to furnish a complete hydrographic survey
of such stream system, which survey shal be made as provided in section 20 of this act, in order to
obtain dl physicd data necessary to the determination of the rightsinvolved. The cost of such uit,
induding the costs on behdf of the state and of such surveys, shdl be charged againgt each of the
private parties thereto in proportion to the amount of water right alotted. In the case of any such suit
now pending or hereafter commenced the same may at any time after its inception, in the discretion of
the court, be transferred to the state engineer for determination asin this act provided.”

Section 84 declares:

“Nothing in this act contained shdl impair the vested right of any person to the use of water, nor shall
the right of any person to take and use water be impaired or affected by any of the provisions of this act
where gppropriations have been initiated in accordance with law prior to the gpprova of thisact. Any
and al appropriations, based upon applications and permits now on file in the State engineer's office,
ghdl be perfected in accordance with the laws in force at the time of their filing.”

Stats. 1913, p. 192; Stats. 1915, p. 378.

Dwdling now on these statutory provisions as we find
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them, and especidly these sections, inasmuch as they are the sections directly involved, we may inquire:
With what does this Satute ded? It dedls with that vested estate which one may acquire by diverting
water from a public stream and applying the same to abeneficid use. Thisis commonly termed a water
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right.

By reason of the nature of the soil and the climatic conditions attendant in western arid and semiarid
dates, it has been recognized, and rightfully so, that the waters of the public streams are indispensable to
the land, the productiveness of the whole depending entirdly, as it does, upon the beneficia application
of the former. Thisbeing true, the land and the water as beneficidly applied thereto must be, and indeed
have been by courts and text-writers, regarded as one by reason of their correlation. Property inland
acquires its value and importance, its very life in regions such as that encompassed by this sate, from
the application of water. A vested right to divert the waters from a public stream and gpply themto a
beneficid usein theway of irrigation gppliesto and is of the very nature of the redlty itself. A deprivation
of the land made valuable by the application of water diverted from a public stream would no more
affect the property rights of the individua than would the deprivation of the water itsdf by reason of
which the value of the estate was acquired and without which it would be worthless.

In the case of Conant v. Deep Creek & C. Vdley Irrigation Co., 23 Utah, 627, 66 Fac. 188, 90
Am. St. Rep. 721, the supreme court of that state declared in effect that an action to ascertain,
determine, and decree the extent and priority of water rights partakes of the nature of an action to quiet
title to red estate. The same court, in the case of Taylor v. Hulett, 15 Idaho, 265, 97 Pac. 37, 19 L. R.
A. (N. S) 535, held that a water right appurtenant to irrigated land was real property.

Theright to the flow and use of water, being aright in anatural resource, was held by the Supreme
Court of Colorado, in the case of Travelers Insurance Co. v.
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Childs, 25 Colo. 360, 54 Pac. 1020, to bered estate; and to the same effect will be found Davis v.
Randall, 44 Colo. 488, 99 Pac. 322, and Bates v. Hall, 44 Colo. 360, 98 Pac. 3.

In the case of Hill v. Newman, 5 Cal. 445, 63 Am. Dec. 140, the Supreme Court of Cdiforniahdd
that ajustice of the peace, athough conferred with jurisdiction to try and determine actions for damages
for taking, detaining and injuring persond property, had no jurisdiction over an action for diverson of
water because it was an action concerning title to red estate. Holding to the same conclusion, we find
the case of Grisezav. Terwilliger, 144 Cal. 456, 77 Pac. 1034.

In the case of Yankee Jm's Union Water Co. v. Crary, 25 Cal. 504, 85 Am. Dec. 145, the
Supreme Court of Cdifornia held that water rights may be held, granted, abandoned, or lost by the
same means as aright of the same character issuing out of lands to which a private title exists, saying
thet:

“Theright of the first gppropriator may belog, in whole or in some limited portions, by the adverse
possession of another. And when such person has had the continued, uninterrupted, and adverse
enjoyment of the watercourse, or of some certain portion of it, during the period limited by the statute of
limitations for entry upon lands, the law will presume a grant of the right so held and enjoyed by him.”
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Supporting this genera proposition of law may be found the cases of Lower Kings River Water
Ditch Co. v. KingsRiver & F. C. Co., 60 Cal. 410, and Last Chance Co. v. Emigrant Ditch Co., 129
Cal. 278, 61 Pac. 960. See, dlso, Hayesv. Fine, 91 Cadl. 398, 27 Pac. 772; Stanidaus Water Co. v.
Bachman, 152 Cdl. 716, 93 Pac. 858, 115L. R. A. (N. S.) 359.

Mr. Kinney, in hiswork on Irrigation and Water Rights, summing up the subject, putsit thus:

“It isgeneraly conceded by dl the authorities that a water right, or an interest in awater right, isred
property, and it is S0 treated, under al the rules of law
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gppertaining to such property.” Kinney on Irrigation and Water Rights (2d Ed.), val. 2, p. 1328.

The assertion of the author in this respect is supported by aline of authorities wherein the question
has been discussed and determined in nearly every phase.

To the same effect will be found the holding of the courts in the cases of Hough v. Porter, 51 Or.
318, 95 Pac. 732, 98 Pac. 1083, 102 Pac. 728; Town of Sterling et d. v. Pawnee Ditch Extension
Co., 42 Colo. 421, 94 Pac. 339, 15L. R. A. (N. S)) 238; Fisher et d. v. Bountiful City, 21 Utah, 29,
59 pac. 520.

Mr. Well, in hiswork on Water Rights in the Western States (val. 1), asserts the same generd
principle.

Our legidature hasin but oneinstance, o far as we are able to ascertain, attempted to define the
term “red property,” and in that instance they declared that:

“Theterm ‘red property’ shdl include every estate, interest and right in lands, tenements, and
hereditaments, corporeal or incorpored.” Section 6294, subd. 10, Rev. Laws.

In the case of Rickey Land and Cattle Co. v. Miller & Lux, 152 Fed. 11, 81 C. C. A. 207, Judge
Wolverton, spesking for the Circuit Court of Appedsfor the Ninth Circuit, andyzed the question at
hand with a finesse which is to our mind unanswerable, and there the court, after a complete andysisin
which he referred to numerous cases supporting the position, held that an appropriation of water from a
public stream put to a beneficid use “savors of and isa part of the red estate.” Speaking of the nature
of the suit, which was in that instance one to determine water rights on the Waker River, the court said:

“Thesuit, * * * inits purpose and effect, is one to quiet title to redty.”

This court, speaking through Mr. Justice Hawley, has declared to the same effect, holding that aright to
the use of water diverted from a public stream should be regarded and protected as property. Daton v.
Bowker, 8 Nev. 190.
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Hence, it may be asserted asthe first and mgor premise of the position which we here take that the
subject-matter dedlt with by the sections of the act referred to isred property.

Thevalidity of thisact is challenged under the saverd sections of our congtitution, as well as under
the fourteenth amendment. Article 1, section 8, or our condtitution provides, inter dia

“No person shal be subject to be twice put in jeopardy for the same offense* * * nor be deprived
of life, liberty, or property, without due process of law. * * *”

Article 3, section 1, provides:

“The powers of the government of the State of Nevada shall be divided into three separate
departments—the legidative, the executive, and the judicid; and no persons charged with the exercise
of powers properly belonging to one of these departments shal exercise any functions gppertaining to
ether of the others, except in the cases herein expresdy directed or permitted.”

Article 4, sections 1 and 6, provide:

“Section 1. Thejudicid power of this sate shal be vested in a supreme court, ditrict courts, and in
justices of the peace. The legidature may aso establish courts, for municipa purposes only, in
incorporated cities and towns.”

“Sec. 6. Thedidrict courtsin the severd judicia didricts of this sate shal have origind jurisdiction in
al casesin equity; dsoin al cases a law which involve the title or the right of possession to, or the
possession of red property, or mining clams, or the legdity of any tax, impost, assessment, toll or
municipd fine, and in al other cases in which the demand (exclusive of interest) or the vaue of the
property in controversy exceeds three hundred dollars. * * * They shal aso have final gppdlate
juridiction in cases arising in judtices' courts, and such other inferior tribunals as may be established by
law. The district courts, and the judges thereof, shall have power to issue writs of
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mandamus, injunction, quo warranto, certiorari, and al other writs proper and necessary to the
complete exercise of their jurisdiction. * * *”

The framers of our congtitution, judging from the report of debates upon the subject, gppear to have
been most zedous and careful in the language selected and the terms used in each particular section and
article. It was no hgphazard sdection of provisons thrown together for the purpose of forming the
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fundamenta law for the government of a new state. Words were selected with regard to their true,
usud, and ordinary acceptation and meaning; and we, in construing and gpplying these provisons, now
may well give these terms the very broadest meaning of which they are susceptible, but none such as
would be incongstent with the spirit and intent of the framers of thet organic law.

Mr. Chief Justice Marshdl, in the case of Gibbonsv. Ogden, 9 Whedt. 1, 6 L. Ed. 23, a page 188,
expresses the idea when he says that the framers of the congtitution must be understood to have
employed wordsin their natural sense and to have intended what they have said. The gpplication of this
rule would forbid forced or unnatura congtruction to be put upon the language found in the condtitutiona
provisons. “This” says Mr. Cooley, “seems S0 obvious atruism that one expectsto see it universaly
accepted without question; but the attempt is made so often by interested subtlety and ingenious
refinement to induce the courts to force from these insruments a meaning which their framers never
held, that it frequently becomes necessary to redeclare this fundamenta maxim.” Cooley, Condtitutiona
Limitations, p. 93.

In so far as the sections of the water law of this sate directly involved in the proceedings in the
digtrict court are concerned, and in our attempt to test them under the condtitutional provisions, we may
be mindful of the rule that we are bound to indulge in the presumption of the vdidity of the datute, and
we should so congtrue unless we find in the condtitution some specific inhibition

W 42 Nev. 1, 44 (1918) V. L. & S. Co. v. District Court W

which has been disregarded or some express command which has been disobeyed.

Reluctant as we may be to accept a responsbility wherein by reason of the nature of our dutieswe
may be cdled upon to nullify the enactment of the legidative branch of the government, the seriousness
of that respongibility impresses us al the more with the necessity that we should speek plainly and
emphaticaly, and when we find some specific inhibition of the congtitution which has been disregarded
or some express command thereof which has been disobeyed, we should adopt no apologetic language,
but declare the condition, that the future may be benefited thereby.

Sections 25, 30, 33, 34, 35, 36, 37, 38, and 39 of the water |aw as amended seek to deal ina
determinative way with the subject of rea property. In thisand in the results accomplished pursuant to
these statutory provisons, has a specific inhibition of the congtitution been disregarded, has some
express command of the congtitution been disobeyed? This is the scope and limit of our inquiry. The
identical question here presented was up for consderation before the Federa Didtrict Court of the
Digtrict of Nevada but a short time since (Bergman v. Kearney [D. C.] 241 Fed. 884), and inasmuch as
the view expressed there by the learned judge is the apparent inspiration of the prevailing opinion here,
we deem both eminently worthy of review.

Certain sections of this act—and to these sections we confine oursel ves entirely—would confer upon
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the state engineer the power to determine in the firgt ingance the title to and the right to possession of
redl property as such isfounded in the use and beneficia application of water diverted from the public
streams.

The framers of our condtitution, recognizing that some tribund or arbiter was necessary for the
settlement of disputes and controversies having to do with the title to or possession of red property,
designated in no uncertain language the didtrict court as creeted by the condtitution to be the tribund that
should have

W 42 Nev. 1,45 (1918) V. L. & S. Co. v. District Court W

jurisdiction over such matters. The district court by the express provisions of the congtitution (art. 6, sec.
6) is conferred with origina jurisdiction of casesin equity, and cases at law “which involve theftitle or
right of possession to or possesson of red property.”

Sections 29, 30, 33, and 34 of the act provide for the indtitution, hearing, and determination of a
contest, the subject of which istheright of the contestants to a stated appropriation of water. Under
these sections the state engineer assumes functions of equa sgnificance to a condtituted court. The
pleadings are provided for and the issues of fact and law are thereby made. Witnesses are required to
testify before the state engineer. The subject-matter of the action is the independent, usufructuary estate
in the use of water. Vested rights are set up and their validity passed upon by the state engineer. An
order is made and caused to be entered of record by the engineer “determining and establishing” these
rights, vested or otherwise. The order of the state engineer thus made becomes effective againg the
property of the parties contestant immediately on its being filed with the clerk of the digtrict court. Thisis
the origind or initid proceeding involving property of the highest order. Isthe function judicid? Isit “the
exercise of that portion of judicid authority gppertaining to or belonging to the judicia department?
Bergman v. Kearney, supra. It is not necessary for this court to answer this query. The organic law (sec.
6, art. 6) answers far above our power to add or detract. It isthe exercise of that portion of judicia
authority belonging origindly to the digtrict court.

By section 35 the digtrict court, the congtituted court of origina jurisdiction, is made a court of
review only. The order of determination having aready been made and filed by the state engineer
pursuant to sections 29, 30, 33, and 34, and the establishment having been dready set up and put into
effect, the digtrict court reviews the orders and establishments dready made by

W 42 Nev. 1, 46 (1918) V. L. & S. Co. v. District Court W
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the state engineer, and this review is limited to the orders of determination made, and is circumscribed
as to those orders by the scope of the exceptions filed as provided in section 35. We say this because
the pleadings as fixed by section 35 being “the order of determination of the state engineer and the
satements or clams of claimants and exceptions made to the order of determination” limit and fix the
scope of the review that may be conducted by the digtrict court. Findly, the district court may, pursuant
to section 36, do but one of two prescribed acts: “ Affirm or modify the order of the state engineer.” So
by these sectionsit is sought to transfer the court of origina jurisdiction into a court of review, where its
field of review islimited and its powers or relief are fixed, and where the greatest function that it can
perform with reference to a subject-matter over which it was by the organic law given origina
juridiction isto affirm or modify orders made origindly by another tribund. If this statute isto be
upheld, the district court ceases to be a court of firgt instance as to these matters and becomes a court
invested with limited powers of review and yet more limited powers as to the making of orders therein.
Instead of being a proceeding theinitid stages of which are before the engineer and the final stages
before the didtrict court, the reverseisthe fact, for it isthe order of determination asinitidly and findly
meade by the State engineer that is dedt with by the didtrict court. Such order by the language of section
36 isfind, subject only to modification by the district court. Modification hasto do rather with degree of
effectiveness than with findity. If that court affirms, it merely reasserts (Standard Dict.) an order in the
making of which it had no part. Certainly, it will not be serioudy contended that thisis the origind
jurisdiction prescribed by section 6 of article 6 of the congtitution as belonging to the digtrict court.

The Supreme Court of the United States, in Pacific

W 42 Nev. 1,47 (1918) V. L. & S. Co. v. District Court

Live Stock Co. v. Lewis, referring to the Oregon law under the Oregon congtitution, said:

“That the sate, condgtently with due process of law, may thus commit the preliminary proceedings
to the board and the final hearing and adjudication to the court i< not debatable.” Pacific Live Stock Co.
v. Lewis, 241 U. S. 440, 36 Sup. Ct. 637, 60 L. Ed. 1084.

Such observations might, under the peculiar language of the Oregon congtitution, making no mention
of the matter of origind jurisdiction over redl property, be pertinent. Again, it might apply by reason of
the peculiar reviewing powers conferred on the circuit court of Oregon by their condtitution. But under
our conditution, which of itsdf *commits the preliminary proceedings’ in matters involving title to regl
property specificaly to the district court and limits the power of review by such court to certain matters
arigng in the justice's court only (Anderson v. Kearney, 37 Nev. 314, 142 Pac. 803), such an
observation as that made in the Lewis case is not to be anticipated.

It is asserted that the proceeding following the acts of the state engineer in making his determination
and establishment isa specia proceeding; that the transfer from the state engineer's office to the digtrict
court isnot an appedl.
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Taking the first assertion asto specid proceeding, it must be admitted that, if it isa specid
proceeding, it is one originating before a minigterid officer; and, if it isa gpecid proceeding, it isone
involving title to real property, a subject condtitutionaly assgned to the judicia branch of the
government. If it isaspecid proceeding, its culmination is an order establishing rights to the possesson
of red property, an order, the finality of which can, by the terms of section 36, be disturbed by the
digtrict court to the extent only of modification.

Taking the second assertion, that the proceeding in the didtrict court is not an apped, the language of
the statute (section 36) precludesthe ideaof atriad de novo.

W 42 Nev. 1, 48 (1918) V. L. & S. Co. v. District Court W

The latter term implies complete power to try and determine as of the first instance. The language of the
datute here sudioudy avoids such, and makes the power of determination of the district court limited to
affirmance or modification of an order of establishment aready made and entered by a subordinate
authority. Can it be serioudy contended that thisis the original jurisdiction reposed in the district court
by the framers of article 6, section 6, of the condtitution? However minutely the didtrict court may review
the proceedings under the exceptions taken (section 35), whatever evidence may be produced before
the digtrict court within the scope of the exceptions, however erroneous or unfounded the court may find
the determination of the State engineer, such determination must stand in that court subject only to
modification. The determination of the state engineer when filed in the district court under our Satute
(section 34) is not there as a matter of evidence (Pacific Live Stock Co. v. Lewis, supra; In Re Willow
Creek, 74 Or. 592, 144 Pac. 505, 146 Pac. 475). It has passed beyond the realm of the evidentiary. It
cannot be excluded. The rules of materidity, relevancy, competency, and generd admissibility are
inoperative, because the statute confirmsiit as afixity which must be affirmed, or a most can be but
modified. How in seriousness can it be said that this order of determination, made origindly by the sate
enginesr, thefinality of which cannot be disturbed, but & most can be but modified, is not of the very
essence of that which is the Sne quanon of thet judicid power vested in the origind jurisdiction of the
digtrict court? True, the form of the procedure whereby the determination of the ate engineer goesto
the digtrict court is not such as we are accustomed to recognize as an apped, but the substance of the
whole proceeding in the digtrict court isthat of review only, review looking only to affirmance or
modification. An gppedl or review, except whereit is provided for hearing de novo, is not to be
regarded as atrial. People v. McKemy, 168 Cad. 531, 143 Pac. 752.

W 42 Nev. 1, 49 (1918) V. L. & S. Co. v. District Court W
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Hence, thetrid, if there be one, in which isinvolved thetitle or right to possession of rea property in so
far asthe sameisinvolved in avested water right is, under this satute, originaly conducted, and the
origind order of determination is entered by the state engineer.

A review of that trid looking only to affirmance or modification of that order is conducted in the
digtrict court; and, whether this review be termed an gppedl or a specid proceeding, the substance and
result are the same. Due process of law as affecting real property under our condtitution (art. 6, sec. 6)
placed the power of origind trid and fina determination in the digtrict court; the whole matter was one
for the judicid branch of the government only. This was a condtitutiona guaranty under section 8, article
1. Thejudicid authority of the state “may,” says the Supreme Court of the United States, “keep within
the letter of the statute prescribing forms of procedure in the courts and giving the parties interested the
fullest opportunity to be heard, and yet it might be thet its fina action would be inconsgtent with the
amendment (Fourteenth Amendment, United States Condtitution). In determining what is due process of
law, regard must be had to substance, not to form.” Chicago, Burlington and Quincy R. R. Co. v. City
of Chicago, 166 U. S. 226, 17 Sup. Ct. 581, 41 L. Ed. 979.

And again in the case of Davidson v. New Orleans, 96 U. S. 97, 24 L. Ed. 616, that court made the
pertinent observation:

“Can a gtate make anything due process of law which, by its own legidation, it chooses to declare
such? To affirm thisis to hold that the prohibition to the statesis of no avail, or has no gpplication where
the invasion of privae rightsis effected under the forms of sate legidation.”

By this statute and under the sections providing for the trid and determination by the State engineer
of property rightsin the contest proceeding (secs. 29, 30, 33, 34, 35, and 36), that officer ismadeto
assume the

¥ 42 Nev. 1,50 (1918) V. L. & S. Co. v. District Court W

powers properly belonging to the judicia branch of the governmen.

These sections of the water Satute were taken largdy from asmilar satute found in the State of
Oregon. In passing upon these sections of the act as they are now amended by our statute of 1915, the
federal court, in Bergman v. Kearney, adopted the conclusion announced by the Supreme Court of the
United States in the case of Pacific Live Stock Co. v. Lewis, supra, where like provisions of the Oregon
dtatute were challenged. The congtitution of Oregon (art. 7, sec. 9) provides.

“All judicid power, authority, and jurisdiction not vested by this congtitution, or by laws consstent
therewith, exclusvely in some other court, shdl belong to the circuit courts, and they shal have appellate
jurisdiction and supervisory control over the county courts, and dl other inferior courts, officers, and
tribunas”

In the Lewis case the appellant concluded, as does petitioner here, that the proceeding in the circuit
court congtituted an appea and was therefore a proceeding, the nature of which was not properly
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belonging to the circuit court. The Supreme Court of the United States, reviewing this provision of the
water law of Oregon, in response to the argument of appellant, said:

“A serious fault in this contention is that it does not recognize the true relation of the proceeding
before the board to that before the court. They are not independent or unrelated, but parts of asingle
statutory proceeding, the earlier stages of which are before the board and the later stages before the
court. In notifying claimants, taking statements of claim, receiving evidence, and making an advisory
report, the board merely paves the way for an adjudication by the court of al the rights involved. Asthe
supreme court of the state has said, the board's duties are much like those of areferee” Pecific Live
Stock Co. v. Lewis, supra.

Speaking of this phase of our water law, Judge Farrington, in his opinion in the case of Bergman v.
Kearney, said:

¥ 42 Nev. 1,51 (1918) V. L. & S. Co. v. District Court W

“Thereisno gpped from the determination of the engineer to the digtrict court, but rather a
continuation in that court of proceedings commenced by and before the state engineer.”

The decison of the Supreme Court of the United States in the case of Pecific Live Stock Co. v.
Lewis, while it appears to have afforded the thought which guided the learned judge of the federa court
in the assertion just quoted, gppears to our mind to afford no assstance in deciding the question asto
the nature of the proceedings before the state engineer and asto the vaidity of sections 30, 33, 34, 35,
36, and 38 of the statute under the sections of our condtitution. In that case the court was, asit
expressy declares, guided by the decision of the Supreme Court of Oregon in the case of In Re Willow
Creek, supra. Thislatter decision of the Supreme Court of Oregon was congtruing the statute of that
date in the light of their condtitution, wherein the jurisdiction of the circuit court is as stated. Under their
condtitutiona provision the way was made clear for matters such as the investigation by the circuit court
of the findings and determination of the water board, the latter being the “early stages’ of a statutory
proceeding, the “later stages’ of which might be before the circuit court under its congtitutiona grant of
“appelate jurisdiction and supervisory control over * * * officers and tribunas.”

It issaid in the prevailing opinion that neither the congtitution of Nebraska nor Nevada “has aword
to say about irrigation.” Hence, the decision of the Supreme Court of Nebraska in the cases of
Crawford v. Hathaway, 60 Neb. 754, 84 N. W. 271, and Enterprise Irrigation District v. Tri-State
Land Co., 92 Neb. 121, 138 N. W. 171, should be guiding authorities here. True, neither the
condtitution of Nevada nor that of Nebraska mentions irrigation; in both, however, property rights are
protected. But, singularly, in Nevadared property isasubject over which agiven tribunal, the district
court, isvested with origind jurisdiction. No such provison isfound in the congtitution of Nebraska
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This same distinction may be noted in comparing the congtitution of

W 42 Nev. 1,52 (1918) V. L. & S. Co. v. District Court W

Nevada with those of Wyoming and Oregon, and this digtinction differentiates the effect of the water
datute of those states from that of ours under our condtitutiona provisons. This differentiation takes
from the force and effect of the decisons rendered in the states named.

The function exercised by the state engineer under sections 29, 30, 33, and 34 being an origind
“determination and establishment” of the right to possession and enjoyment of property arrived at after a
trid conducted with dl the formaity with which such would be conducted in a court of established
jurisdiction, attended with dl the seriousness and responsbility that is always attendant where title and
right to possession of property isinvolved, is one which by the express command of the congtitution is
placed in the didtrict court, which by the specific inhibition of that organic law is denied to any other
authority.

Keeping dways in mind the nature of the proceeding contemplated by our water law and the
character and nature of the subject-matter, and redlizing that our water law was largely drafted from the
Oregon gatute, we may dwell with more than usua seriousness on a comparison of the congtitutional
grant of jurisdiction of our digtrict court with that of the circuit court of Oregon. The congtitution of
Oregon (art. 7, sec. 1) veststhejudicid power of the state in the supreme court, circuit court, and
county courts. To the circuit court is granted generd jurisdiction to be limited, regulated, and defined by
law. Section 9 of article 7 makes clear the placing of al judicia power not otherwise vested by the
condtitution or by lawsin the circuit court. The term “jurisdiction” as gpplied to courts has been
vaioudy defined. It is

“The power conferred on a court by congtitution or statute to take cognizance of the subject-matter
of alitigation and the parties brought before it, and to legaly hear, try, and determine the issues* * *
joined by them, either of law or of fact.” Brown on Jurisdiction, sec. 2. Western Union Td. Co. v.
Arnold, 33 Tex. Civ. App. 306, 77 S. W. 249.

W 42 Nev. 1,53 (1918) V. L. & S. Co. v. District Court

“Jurisdiction istheright to put the whedls of justice in motion and to proceed to the find
determination of a cause upon the pleadings and evidence.” Illinois Central R. Co. v. Adams, 180 U. S.
28, 21 Sup. Ct. 251, 45 L. Ed. 410; Venner v. Great Northern Ry., 209 U. S. 24, 28 Sup. Ct. 328,
52 L. Ed. 666.
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Jurigdiction is not only the power to hear and determine, but also the power to render a particular
judgment in aparticular case. Charlesv. White, 214 Mo. 187,112 S.W. 545,21 L. R. A.(N. S)
481, 127 Am. St. Rep. 674.

Turning to our condtitution (art. 6, sec. 6), we find specific conference of jurisdiction placed in the
digtrict court with reference to a given and specific subject-matter—to wit, title to red property and the
right of possession thereto—so the right to put the whedls of justice in motion and proceed to find
determination as to these specific subjectsis vested in our district court. Moreover, the section of the
organic law referred to givesthe digtrict court original jurisdiction. Theword “origind” is defined as.

“Of or belonging to the beginning; the first stage or existence of athing.” Standard Dictionary.

“Of or pertaining to the origin or beginning; first in order or existence; belonging to or being the origin
or source.” Webster.

“Pertaining to or characteristic of thefirst or earliest stages or sate of anything.” Century.

“Proceeding immediately from its source; not arising from or dependent on any other thing;
independent; underivative.” Oxford.

Our condtitution not only specifies the branch of the state government in which that particular
subject—to wit, title to and possession of red property—shall be determined, and specificaly provides
the forum in which such matters may be heard and determined, but with equal emphesisit declares that
forum to be the Situs of the first stage or existence of a case involving matters of this generd character. It
is awell-established doctrine that the extent, character, and completeness of jurisdiction of acourt is
ordinarily to be determined by the

W 42 Nev. 1,54 (1918) V. L. & S. Co. v. District Court W

provisons of the organic law or by such statutory provisions as may be enacted thereunder. To give
sanction to the expression found in the prevailing opinion, and taken from the opinion of the federd
digtrict court in the case of Bergman v. Kearney, wherein it is declared that the proceedings provided
for by sections 36, 37, and 38 are but a continuation in the district court of proceedings commenced by
and before the state engineer, we must close our eyes not only to the technical but to the ordinary
acceptation and meaning of the term “origina jurisdiction” asfound in section 6 of article 6 of our
congtitution applicable to our didrict court. The term permits of no such interpretation as Sgnifying the
continuation of a something commenced before any other authority. Thisterm is gpplied to a specific
forum which is empowered to ded origindly with specific subject; it limits the place of firgt existence of
actions with reference to the matters named. Actions commenced in a court endowed with origina
jurisdiction must, by reason of the very terms used, giving the words their very broadest scope and
sgnificance, be independent and unrelated to any primary or inferior authorities. Origind jurisdictionisa
vested power which bears no relation to prior proceedings. It is a power independent and unrelated;
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hence, the view taken by the Supreme Court of the United States in the case of Pacific Live Stock Co.
v. Lewis, supra, asto the vdidity of the Oregon law in the light of the Oregon condtitution, cannot be
binding or applicable, and we regret that it can be of no assstance in view of the vested power and
emphatic exclusiveness thereof placed specificaly in the ditrict court by the condtitution of this Sate as
to the subject of red property, itstitle and possession.

Addressing himsdlf to this phase of the question and to the same contention as that of petitioner here,
the learned judge of the federa court in the case of Bergman v. Kearney, says.

“The ingstence that the proceedings provided in the atute as amended are tantamount to an apped
to

¥ 42 Nev. 1,55 (1918) V. L. & S. Co. v. District Court W

the digtrict court, as authorized in the act of 1913, is not well founded. At no stage does the
determination possess any of the characterigtics of finality; it cannot be regarded as terminating between
the parties litigation on the merits of the case”

We dwell on the words of the learned judge, because they give force to our position both asto
section 38 and aso as to the effect of sections 34, 35, 36, and 37.

The very thing prescribed against by section 6 of article 6 of the condtitution is here presented—to
wit, a proceeding involving title to or possession of red property brought before the ditrict court, the
initid stage or existence of which was before another jurisdiction or officer. Moreover, by the operation
of these sections in conjunction with section 38, not only are the initid stages and existence of the
proceedings brought before an authority other than that prescribed by section 6 of article 6 of the
condtitution, but theinitial order of determination is before another authority, and more, the initia power
of execution of such orders of determination (section 38), which execution lays hold on red property,
divests of or confers possession, declares the right of possession to, and would deliver possession
thereof; dl of which powers are by the condtitutiona prescription placed origindly in the digtrict court.

In reference to this proceeding, the court, in Bergman v. Kearney, further comments:

“It [the order of determination] operates, not as ajudgment, but as a pleading, or the findings of a
referee”

Again we dwell on the words of the learned federa court, for we may emphasize our thoughts
thereby.

Section 33 requires the state engineer to “make, and cause to be entered of record in his office, an
order determining and establishing the severa rights to the waters of said stream. * * *” Section 34
provides for the filing of this order of determination and establishment in the office of the clerk of the
court. Thisis made and entered prior to any court action.

A pleading is a satement of causes of action or
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W 42 Nev. 1,56 (1918) V. L. & S. Co. v. District Court

grounds of defense; dlegations of what is affirmed on one Sde or denied on the other, disclosing to the
tribuna of trid the matter in digpute between the parties. It seemsto us we are going far afield when we
try to gpply this definition to an order of determination filed in a court, subject to attack only within the
scope of exceptions filed thereto, and which order of determination can only be affected in that court to
the extent of modification or affirmance.

Section 38 commands the state engineer, after filing his order of determination with the dlerk of the
digtrict court, to immediately assume the role of executioner, and without let or hindrance, as though
clothed with al the equitable writs, enter upon private property, close and open headgates, confer or
divest possession of property. Let us view section 38 under the theory of respondent that the Sate
engineer might exercise the powers there sought to be conferred because his action in this respect was
but temporary at most and was not find. If thisminigterid officer can confer or divest title to property
for the period of an hour, if he can for aday oust of or ingtate to possession of red property, what is
there to limit the time during which his order conferring or divesting title or ousting of or ingating to
possession may be enforced? If the determination and order and the execution thereof made by the
dtate engineer affecting the title to and right to possession of rea property can, under our condtitution, be
effective for the shortest period of time, can it not with equal sanction be made to be effective at the
pleasure of that officer? When the congtitution declared that where a controversy arose involving the title
or right to possession of red property it should originate in the didtrict court, did it infer there that any
other power than that tribuna could even temporarily oust of possession or divest of ownership? Was
not the jurisdiction conferred on the digtrict court by article 6, section 6, origina and exclusvely s0? If
<o, then by what other means than the power and process of the district court may title to red property
or theright

W 42 Nev. 1,57 (1918) V. L. & S. Co. v. District Court W

to possession thereof be even temporarily determined? The prevailing opinion in dedling with section 38
walvesit asde by aluding to the provision of section 39, wherein it declares that the operation of the
order of determination “may be stayed in whole or in part by any party upon filing abond in the court
wherein such determination is pending.” We deem it sufficient observation to say that we are here
required to determine whether alaw is contrary to congtitutional prescription, rather than as to how the
effect of the law may be avoided. Section 38 is before usin this proceeding more effectudly than any
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other section of the Satute. It is no answer to the question of condtitutionality to say that the effect of the
law may be stayed by the giving of a bond by the party against whom the operation of the law may be
enforced. Such does not operate to make a void law valid, nor does the fact that by this meansthereis
offered asmple way of avoiding the force of the law resolve the question of its conditutiondity. This
section dedls with property of the highest order and of which no man may be deprived without due
process of law. Const. sec. 8, art 1. The question is not, may the force of this statute be avoided by
some court order, such as the issuance of an extraordinary writ, but, rather, does the statute when
enforced place in the hands of some minigterid officer, power and privilege which by the organic law
may only be exercised by the judicia branch of the government? We have declared that where the
means for the exercise of a grant of power are given, no other or different means can be employed as
being more effectud or convenient. State v. Hallock, 14 Nev. 202, 33 Am. Rep. 559; Fletcher v.
Oliver, 25 Ark. 289.

Let us suppose that a statute was enacted authorizing the state engineer to inquire asto thetitle and
right to possession of al lands contiguous to the natural watercourses in this Sate, and that asto astrip
of land for one mile on each sde of such watercourses he was empowered to inquire asto the
ownership or right to

¥ 42 Nev. 1,58 (1918) V. L. & S. Co. v. District Court

possession and to “determine and establish” the same, and, after filing his determination and
edtablishment in the office of the clerk of the didtrict court, he was empowered by the statute to issue his
orders, putting his determination and establishment into effect. Let us suppose that pursuant to such
datute the State engineer, having determined and established title and right to possession of the lands
adjacent and contiguous to the Carson River system, sought to exercise his orders, and in furtherance
thereof directed that certain parties vacate a given tract, and that the same be turned over to another;
that certain gates be thrown open and others permanently closed; that certain titles were good and
sufficient and others were void—would such a statute be congtitutional? Under section 6 of article 7 of
our organic law, would such acts be recognized? Manifestly not. A writ of injunction would no doubt lie
to prevent the acts of the sate engineer in this respect, but if the statute be challenged asto its
condtitutiondity, would it be a sufficient answer for this court to say that, inasmuch as aremedy was
avallable by way of injunction, the question of condtitutiondity might be overlooked? Would this court
be warranted, when called upon to declare as to the congtitutiondity of the atute, in saying: “Assuming
that this statute is uncongtitutiond, the parties are protected in their property rights, inasmuch as they
may seek rdlief by injunction,” or would it suffice to say that, inesmuch asinjunction might be sought to
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prevent the acts of the engineer, therefore the act was not in contravention of the organic law?

But there is another observation that might be made as to the availability of aremedy by injunction
againg the order determining and esteblishing water rights under section 33 of the atute under
consideration and against the enforcement of such orders as provided for by section 38 of the statute.
The learned judge of the federd court in the Bergman case, like the prevailing opinion in this case,
passed lightly over sections 33
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and 38 and laid emphasis on the so-called remedy offered by section 39. The prevailing opinion
contents itself with the assumptive hypothesis that section 38 is uncondtitutiond. In order to typify the
remedy suggested by section 39, relied upon in the prevailing opinion, et us assume that an appropriator
on the upper waters of the North Fork of the Humboldt (a tributary of the Humboldt River system),
finding his vested rightsimpaired by the state engineer, seeks the remedy of injunction to prevent his
being deprived of his property by the acts of that officer. For immediate relief he must act under section
39 of the statute, which provides:

“At any time after the order of determination, evidence and transcript has been filed with the clerk of
the court, as aforesaid, the operation of said order of determination may be stayed in whole or in part
by any party upon filing abond in the court wherein such determination is pending in such amount asthe
judge thereof may prescribe, conditioned that such party will pay all damage that may accrue by
reason of such determination not being enforced, pending decree by said court. * * *” (We
itdicize)

To whom may damage accrue by reason of such determination not being enforced? All the
appropriators on a stream system affected by the order of determination made by the state engineer
whose order of determination the appropriator seeks to stay. The injunction proceedings must be and
are none other than a proceeding for the determination of awater right and to relieve such water right of
an order unjustly and illegdly made. That being true, the party seeking injunctive relief, unless he brings
in dl the appropriators on the stream, will be met with the objection of defect of parties defendart,
because by section 45 of the origind act of 1913 it is provided that:

“In any suit which may be brought in any digrict court in the sate for the determination of aright or
rightsto the use of water of any stream, dl personswho
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claim the right to use the waters of such stream and the stream system of which it isa part shdl be
made parties,” etc. Stats. 1913, p. 204.

So our appropriator on the North Fork seeking injunctive relief from the order affecting his property
must bring in as parties defendant, under the authority of sections 39 and 45, not done the Sate
engineer, but “dl persons who claim the right to use the waters of such stream and the stream system of
which it isapart.” The stream system of which the North Fork is a part is the Humboldt River system,
extending from northern Elko County to western Humboldt County, affecting a culture watered area of
gpproximately 300,000 acres, with more than 400 water users and gppropriators. The court in fixing the
bond before the issuance of the injunction must do so with aview to the “damage that may accrue by
reason of such determination not being enforced,” and the condition must run accordingly. Injunctive
relief under such conditionsis the adequate protection suggested by the prevailing opinion, afforded by
way of staying the order of determination. To him whose property has been taken, whose vested rights
have been divested, whose possession has been ousted, whose title may have been set aside, an
injunction under such conditionsis said to be available. Section 39, taken, as it must be, in connection
with section 45 of the act of 1913, makes injunctive relief a usdess and impossible thing. However just
may be the appropriator's cause, however secure and well founded may be his vested right, immediate
relief from the effects of an order, however unjust or unauthorized, is athing impossible. A more
effective plan of making the determination and order of the state engineer entered and put forth under
sections 33 and 38 free from interference by court action could scarcely be conceived. By these
sections a condition, and not atheory, is presented. The injunctive relief offered by section 39, when
sought for, will, in the light of section 45, be found to be aremedy that does not relieve, afunction
without substance, a
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camouflage which serves the purpose of covering the hidden sting in section 38.

Respondents contend that section 38 is put in force only by the properly congtituted authority, and in
furtherance of thisthey argue that not until the final order and decree of the State engineer are filed with
the clerk of the digtrict court may such order become operative. In this, they say, is due process.

The contention of respondentsin this respect finds sanction only in the fact that the order of
determination, evidence, and transcript are filed with the clerk of that tribund wherein is vested the
origina power to determine matters of that nature. If we read the section correctly, it calsfor no judicid
investigation or sanction to put it in operation. From the time the state engineer files the orders of
determination which he made, affecting certain property rights, he might set about under the sanction of
section 38 and from thence exercise dl the jurisdiction and powers that by the organic law were
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reposed in the district court. The judge of the didtrict court, that congtituted officer whose judgment and
decison is presumed to be exercised and in whom is reposed the powers and duties under the law of
determining title, possession, and right to possession of red property, might be in the remote ends of the
date, yet by the mere act of filing his determination the state engineer becomes clothed with powersto
fix, limit, regulate, establish, and sat up thetitle or the right of possesson or the possession of red
property within that judicid digtrict. This satute may give evidence of astudied effort to clothe the
proceedings with the outward form of due process of law, but with that ingenious refinement of which
Mr. Cooley makes mention, it is made devoid of the substance. Chicago, Burlington & Q. R. R. Co. v.
City of Chicago, supra.

Section 38 oudts the didtrict court of its condtitutiona function and seeks to repose in aministeria
officer powers which belong exclusvely in that court. It isin contravention of the letter and spirit of the
congdtitution,
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as expressed in section 6, article 6, aswell asin article 3, section 1.

In the case of Bergman v. Kearney, supra, plaintiff contended, as does petitioner here, that these
sections of the act were void as conferring judicid powers on anonjudicia officer. In the opinion in that
case, the court took occasion to remark:

“Apparently it is not the exercise of dl judicid authority, but the exercise of that portion of the
judicid authority pertaining or belonging to the judicid department, which is forbidden.”

We would search in vain for n expression more cogent to the furtherance of our views. Red
property, the title thereof, and questions involving the possession or right of possession thereof, are dll
matters which the congtitution ordained should be origindly dedt with, pertain to, and belong to the
judicid department. These matters are exclusively and origindly within the jurisdiction authority
pertaining and belonging to the digtrict court. The exercise of judicid authority to the extent of ousting
from or conferring possession of red property is not only ultimately, but origindly, in the digtrict court,
and any act which seeks to place this power to any extent in any other tribunal, board, body, or officer
mugt fal by the force of the organic law, and especialy under the view thereof as expressed by the
learned judge of the federa court.

It is the exception found in section 1 of article 3 of our condtitution that adds emphasisto the
goplication of the expresson of the learned judge of the federa court:

“No persons charged with the exercise of powers properly belonging to one of these departments
shdl exercise any functions gppertaining to ether of the others, except in cases herein expressly
directed or permitted.”

There are exceptions expresdy directed and permitted by the organic law itsdf. These exceptions
furnished the basis for the assertion in the Bergman-Kearney case that “a complete and perfect
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Separation of powersis
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not made by the congtitution itself.” The veto power of the governor is authorized by the condtitution;
likewise the lieutenant-governor is made the presiding officer of the senate. It is by condtitutiond
provision that the legidature is made the judge of the qudifications of its own members, and the senate
the high court of impeachment. By section 6, article 6, the origind jurisdiction over the subject of red
property, title thereto, and possession thereof, was specificaly vested in the judicid branch, and no
exception is expresdy directed or permitted, nor can such exception be inferred from the language
employed. The power of origindly putting in motion the whedl's of justice gpplicable to the title or right
to possession of real property is seated in a designated branch of the government, and that without the
remotest inference of exception:

“When the condtitution defines the circumstances under which aright may be exercised or a pendty
imposed, the specification is an implied prohibition against legidative interference to add to the
condition.” Cooley, Condtitutiond Limitations, p. 99.

It is serioudy contended here that the powers sought to be conferred on the state engineer by section
29 and those sections following are not such as belong to judicid officers, and in furtherance of this
argument it issaid that dl actsjudicid in their nature are not within the exdusive province of the judicia
department of the government. We are referred to instances where nonjudicid officers have been
required to exercise functions which in asense are judicid and courts have held statutes imposing such
duties or powers to be condtitutiond. Perhaps the most striking illugtration of thisis found in the statutes
creating our railroad commission, the congtitutionality of which was passed upon in the case of Southern
Pecific v. Bartine (C. C.) 170 Fed. 725. But there it was held that the power exercised by this
commission, as by other boards smilarly created, is, in a condtitutiona sense, legidative rather than
judicid. “Judicid power in the conditutional sense” saysthe
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court in the Bergman case, supra, “is something more than authority to hear and determine; it includes
the power to decide findly and conclusvely.” We would add to this expression by saying that when by
condtitutiona mandate the power to hear originally and decide finaly asto a specific thing, asin this
ingtance the right to possession of red property, isplaced in the judicid branch of the government, then
a datute which seeks to confer these powers, ther in theinitid stage of determination or findly, in
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some other branch of the government, is void as againg the condtitutional mandate. If the origina
jurisdiction to determine reasonable rates to be charged for freight and fares by common carrier was a
function which by the conditutiond mandate could be exercised origindly and finadly only by the digtrict
court, would not the fixing of freights and fares by a board or officer other than the didtrict court be a
usurpation of judicid function?

It is absurd to argue that in the proceeding before the state engineer nothing isinvolved which
belongs to the function of the district court under its condtitutiond grant of jurisdiction. A mere analyss
of the matter dispels such a contention. From the very movement that the State engineer attemptsto
establish (secs. 29, 30, and 33), title and right to possession are involved. By reason of the force and
effect of section 38, the immediate possession of and right of possession of a usufructuary estate isto be
determined. When the proceeding before the state engineer passes out of the redlm of invetigation into
that of establishment or determination, the nature of the proceedings changes, and the congtitutional
prescription, establishing the specific functions of the severd branches of the state government, asa
traffic officer on the avenue of governmenta guaranties, cals ahdt and points the way. Up to agiven
point the proceedings are ministeria; when they assume to establish or determine (secs. 25 to 38) they
take on the nature of an action to quiet title (Rickey Land and Cattle Co. v. Miller & Lux, supra), and
that
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function belongs, from the very initid step, to the didrict court.

It has been suggested that the statute here under consideration is enacted under the police power of
the state and for regulation; hence, the observations as to the application of the severa sections of the
congtitution are not well taken. No authority of which we are aware has ever held that police regulation
took the place of or superseded specific condtitutional provision. Determination and establishment of
individud or relative property rightsis one thing; police regulation after determination and establishment
is another. Where by the organic law itsdf the way is made and the machinery furnished for the carrying
out of agiven palicy, that isfind, and police regulation can only follow.

To those who, believing in organized government, would adhere to ademocracy, the condtitution is
looked to as the ingrument of guaranty, and its specific inhibitions and commands are to be enforced
and carried out. We are referred to the learned words coming by way of an excerpt from an address of
Mr. George B. Rosg, of the Arkansas bar. The language and thought therein expressed, in the midst of
the prevailing opinion, is most refreshing and enlightening. In our humble way we might interpolate the
words of the learned author by saying that the condtitution is never a*dam to stem the tide of human
progress,” when it points the way and paves the avenue by which that progress may be accomplished. It
is the avoidance of that “broad channd” furnished by the organic law for human progress, and evasive
congtructions sanctioning such avoidance, that imperils the existence of congtitutional government by
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making the same a“mere scrap of paper” rather than a guaranty. It is the * congtitution-be-damned”
theary that wrecks the chariot of democratic government and makes the road of condtitutiond safety a
quagmire of uncertainty.

In the proceeding before usit is sought to prohibit the district court from assuming jurisdiction of a
meatter
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involving title and right to possession of rea property where a determination and establishment of that
title has been dready made by aminigterid officer and where, notwithstanding the congtitutional
direction that such wasthe origind function of the district court, the determination and establishment as
origindly made by the minigterid officer can only be affected to the extent of modification.

The order of determination was origindly and finaly made by aminigerid officer, and in thishe
exercised functions belonging to the digtrict court.

The digtrict court assumes to take jurisdiction of this matter after determination by a minigerid
officer, and can only review to ultimatdy affirm or modify that determination. In thisit permitsitsdf to be
divested of origind jurisdiction and assumes an gppellate jurisdiction forbidden by the condtitution.

The order of determination which the lower court will act upon, and which it will modify or affirm, is
adecree by which it is bound, and not of its own making. It is not due process of law.

Thiswrit should have issued.

On Ptition for Rehearing

Per Curiam:
Rehearing denied.
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